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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1088; Directorate
Identifier 2008—-SW-76—AD; Amendment 39—
17872; AD 2014-12-11]

RIN 2120-AA64
Airworthiness Directives; Sikorsky
Aircraft Corporation Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
Sikorsky Aircraft Corporation (Sikorsky)
Model S—-92A helicopter. This AD
requires revising the Rotorcraft Flight
Manual (RFM) to include the
appropriate operating limitations for
performing Class D external load-
combination operations. This AD was
prompted by an inaccurate RFM
provision, which was approved without
appropriate limitations for this model
helicopter for carrying Class D external
rotorcraft-load combinations, including
human external cargo (HEC). The
actions are intended to require
appropriate operating limitations to
allow operators to perform Class D
external load-combination operations,
including HEC, in this model helicopter
that now meets the Category A
performance standard.

DATES: This AD is effective September 8,
2014.

ADDRESSES: For service information
identified in this AD, contact Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
mailstop S581A, 6900 Main Street,
Stratford, CT, telephone (203) 3834866,
email address tsslibrary@sikorsky.com,
or at http://www.sikorsky.com. You may
review a copy of the referenced service

information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (phone:
800-647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: ]ohn
Coffey, Flight Test Engineer, Boston
Aircraft Certification Office, 12 New
England Executive Park, Burlington, MA
01803; telephone (781) 238-7173; email:
john.coffey@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On December 10, 2009, at 74 FR
65496, the Federal Register published
our notice of proposed rulemaking
(NPRM), which proposed to amend 14
CFR part 39 by adding an AD that
would apply to Sikorsky Model S—92A
helicopters. The NPRM proposed to
require revising the RFM SA S92A—
RFM-003, Part 1, Section 1, Operating
Limitations, Types of Operation, by
removing the statement “RESCUE
HOIST: Category ‘A’ only External load
operations with Class ‘D’ external
loads.” The NPRM proposed replacing
that statement with “HOIST: Class D
external loads PROHIBITED.” Also, the
NPRM proposed replacing the words
“RESCUE HOIST” in the RFM with
“HOIST”. The NPRM was prompted by
a mistake in the RFM, which allowed
“Class D”’ rotorcraft load combinations
for HEC operations for this model
helicopter. The Model S-92A RFM did
not include the required one-engine
inoperative hover performance and
procedures.

On September 13, 2012, at 77 FR
56581, the Federal Register published
our supplemental notice of proposed
rulemaking (SNPRM), which proposed
to revise the actions of the NPRM. The
SNPRM proposed to allow Class D

external load operations if the
appropriate operating limitations are
included in the RFM, instead of
prohibiting rotorcraft load combinations
for HEC operations. The proposed
requirements were intended to require
appropriate operating limitations to
allow operators to perform Class D
external load-combination operations,
including HEC, in this model helicopter
that now meets the Category A
performance standard.

Comments

After our SNPRM (77 FR 56581,
September 13, 2012) was published, we
received comments from one
commenter.

Request

Sikorsky generally concurs with the
corrective action but requests that
Paragraph (d)(3)(i) of the SNPRM (77 FR
56581, September 13, 2012), which
requires removing a note from the RFM,
be deleted from the AD. Sikorsky
commented that removing the note is
not appropriate with respect to applying
the 150 pound penalty for the hoist.
Sikorsky states that the 150 pound
penalty applies to the drag of the hoist
being installed on the aircraft and, if one
would first determine the maximum
gross weight by the chart and then apply
the penalty, they would always be
limited to 150 pounds below the
maximum gross weight of the
helicopter. Sikorsky states the note is
required so pilots do not erroneously
apply a 150 pound penalty to their
weight when they are maximum gross
weight limited instead of performance
limited. As the note only applies when
the aircraft is performance limited,
Sikorsky requests that it not be
removed.

We agree that the correct instructions
need to be inserted in the Required
Actions section, but disagree with
Sikorsky’s request. Not removing the
note would result in keeping the
incorrect instructions from the original
Limitations section. But we are
including a requirement to add the
following note to the Weight Limits
section of the RFM to address Sikorsky’s
comments and to provide accurate
instructions: “NOTE: If conditions
permit, the pilot may go to the right of
the 26,500 pound line on Figure 1-2 to
determine the maximum gross weight
and then subtract a 150 pound hoist
decrement. The maximum gross weight
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for category ‘A’ operations cannot
exceed 26,500 pounds (12,020)
kilograms.”

FAA’s Determination

We have reviewed the relevant
information, considered the comment
received, and determined that an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs and that air safety and the
public interest require adopting the AD
requirements as proposed with the
changes described previously. We also
changed the formatting of this AD to
meet current publication requirements.
These changes are consistent with the
intent of the proposals in the SNPRM
(77 FR 56581, September 13, 2012), and
will not increase the economic burden
on any operator nor increase the scope
of the AD.

Costs of Compliance

We estimate that this AD affects 65
helicopters in the U.S. registry. The
costs for inserting a correction to the
RFM are expected to be minimal.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-12-11 Sikorsky Aircraft Corporation:
Amendment 39-17872; Docket No.
FAA—-2009-1088; Directorate Identifier
2008-SW-76—AD.

(a) Applicability
This AD applies to Sikorsky Aircraft

Corporation Model S—92A helicopters,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as an
inaccurate Rotorcraft Flight Manual (RFM)
provision, which was approved without
appropriate limitations for this model
helicopter for carrying Class D external
rotorcraft-load combinations, including
Human External Cargo (HEC), when this
model helicopter was not certificated to
Category A one-engine inoperative (OEI)
performance standards, including fly away
capabilities after an engine failure, which is
required for carrying HEC.

(c) Effective Date

This AD becomes effective September 8,
2014.
(d) Compliance

You are responsible for performing each
action required by this AD within the

specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 90 days, revise the Operating
Limitations section of Sikorsky Rotorcraft
Flight Manual (RFM) SA S92A-RFM-003,
Part 1, Section I, by inserting a copy of this
AD into the RFM or by making pen and ink
changes, as follows:

(1) In the “Types of Operation” section,
beneath Hoist, add the following: The hoist
equipment certification installation approval
does not constitute approval to conduct hoist
operations. Operational approval for hoist
operations must be granted by the Federal
Aviation Administration. No cabin seats may
be installed in front of station 317 when
conducting Human External Cargo hoist
operations, which requires Category A
performance capabilities.

(2) In the “Flight Limits” section, add the
following: “HOIST”” When conducting
Human External Cargo operations, which
require category ‘A’ performance capabilities,
the minimum hover height is 20 feet AGL
and the maximum hover height is 80 feet
AGL. “HOIST” The collective axis must
remain uncoupled when conducting Human
External Cargo, which requires category ‘A’
performance capabilities, for the period of
time that the person is off the ground or
water and not in the aircraft. This can be
accomplished by either uncoupling the
collective axis or by the pilot depressing the
collective trim switch during the pertinent
portion of the maneuver.

(3) In the “Weight Limits” section:

(i) Remove the following: NOTE: The 150
pound hoist decrement does not preclude Cat
A operations at a gross weight of 26,500
pounds with a hoist installed. If conditions
permit, the pilot may go to the right of the
26,500 line on Figure 1-2 to determine a
maximum gross weight up to 26,650 and then
subtract 150 pounds.

(ii) Add the following: NOTE: If conditions
permit, the pilot may go to the right of the
26,500 pound line on Figure 1-2 to
determine the maximum gross weight and
then subtract a 150 pound hoist decrement.
The maximum gross weight for category ‘A’
operations cannot exceed 26,500 pounds
(12,020 kilograms).

(iii) Add the following and insert Figure 1
to Paragraph (e)(3)(iii) of this AD: “HOIST”
Maximum gross weight for Human External
Cargo, which requires category ‘A’
performance capabilities, is limited to the
gross weight determined in accordance with
the following Figure 1 to Paragraph (e)(3)(iii)
of this AD for your altitude and temperature
with the air-conditioner, anti-ice, and bleed
air turned off.

Note 1 to paragraph (e)(3)(iii) of this AD:
Figure 1 to Paragraph (e)(3)(iii) of this AD
becomes Figure 1-2A when inserted in the
“Weight Limits” section of your RFM.

BILLING CODE 4910-13-P
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(f) Credit for Actions Previously Completed

Incorporation of the changes contained in
Sikorsky RFM SA S92A-RFM-003, Part 1,
Revision No. 12, approved March 21, 2005,
before the effective date of this AD is
considered acceptable for compliance with
the corresponding actions specified in
paragraph (e) of this AD.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOGC:s for this AD. Send your proposal to:
John Coffey, Flight Test Engineer, Boston
Aircraft Certification Office, 12 New England
Executive Park, Burlington, MA 01803;
telephone (781) 238-7173, fax (781) 238—
7170; email john.coffey@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

For service information identified in this
AD, contact Sikorsky Aircraft Corporation,
Attn: Manager, Commercial Technical
Support, mailstop S581A, 6900 Main Street,
Stratford, CT, telephone (203) 383-4866,
email address tsslibrary@sikorsky.com, or
http://www.sikorsky.com. You may review a
copy of this information at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

(i) Subject
Joint Aircraft Service Component (JASC)
Code: 2510 Flight Compartment Equipment.
Issued in Fort Worth, Texas, on July 22,
2014.
S. Frances Cox,

Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 2014-17923 Filed 8—-1-14; 8:45 am]|
BILLING CODE 4910-13-C

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774
[Docket No. 140711578-4578-01]
RIN 0694—AG23

Technical Amendments to the Export
Administration Regulations: Update of
Export Control Classification Number
0Y521 Series Supplement—Biosensor
Systems and Related Software and
Technology

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule; technical
amendment.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) by removing certain entries from
the supplement that identifies those
items subject to the EAR that are not
listed elsewhere in the Commerce
Control List (CCL), but which the
Department of Commerce, with the
concurrence of the Departments of
Defense and State, has determined
should be controlled for export for
foreign policy reasons or because the
items provide a significant military or
intelligence advantage to the United
States. Within one calendar year from
the date that such items are listed in the
supplement, BIS must publish a rule
reclassifying the items under an entry
on the CCL. Otherwise, such items
automatically become designated as
EAR99 items, unless BIS publishes a
rule amending the supplement to extend
the period in which the items will be
listed therein. In accordance with this
requirement, this rule removes
references to biosensor systems and
related “‘software” and ‘“‘technology”
from the supplement, because these
items automatically became designated
as EAR99 items on March 28, 2014, and
the references to them in the
supplement are now obsolete.

DATES: This rule is effective August 4,
2014.

FOR FURTHER INFORMATION CONTACT:
Scott Hubinger, Senior Chemist and
General Engineer, Chemical and
Biological Controls Division, Office of
Nonproliferation and Treaty
Compliance by phone 202-482-5223 or
by email at scott.hubinger@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

ECCN 0Y521 Series

BIS established the ECCN 0Y521
series in a final rule published April 13,
2012 (72 FR 22191) (hereinafter ““April
13 rule”) to identify items that warrant
control on the Commerce Control List
(CCL) but are not yet identified in an
existing ECCN. Items are added to the
ECCN 0Y521 series by the Department
of Commerce, with the concurrence of
the Departments of Defense and State,
upon a determination that an item
should be controlled because it provides
at least a significant military or
intelligence advantage to the United
States or because foreign policy reasons
justify such control. The ECCN 0Y521
series is a temporary holding
classification with a limitation that
while an item is temporarily classified

under ECCN 0Y521, the U.S.
Government works to adopt a control
through the relevant multilateral
regime(s), to determine an appropriate
longer-term control over the item, or
that the item does not warrant control
on the CCL.

Under the procedures established in
the April 13 rule and codified at
§742.6(a)(7)(iii) of the EAR, items
classified under ECCN 0Y521 remain so-
classified for one year from the date a
final rule identifying the item is
published in the Federal Register
amending the EAR, unless the item is
re-classified under a different ECCN,
under an EAR99 designation, or the
0Y521 classification is extended. During
this time, the U.S. Government
determines whether it is appropriate to
submit a proposed control to the
applicable export control regime (e.g.,
the Wassenaar Arrangement) for
potential multilateral control, with the
understanding that multilateral controls
are preferable when practical.

Technical Amendments Updating
Supplement No. 5 to Part 774: Removal
of References to Biosensor Systems and
Related “Software”” and “Technology”’

On March 28, 2013 (78 FR 18814), BIS
imposed 0Y521 license requirements on
biosensor systems and related
“software” and ‘““technology’’ for export
and reexport to all destinations, except
Canada. Under the procedures
established in the April 13 rule and as
described in Supplement No. 5 to Part
774, the effective date of the initial
classification was the date of that rule’s
publication, March 28, 2013, and the
date the items would be designated
EAR99, unless reclassified in another
ECCN or the 0Y521 classification was
reissued, was one year later, March 28,
2014. In the interim, BIS, on behalf of
the U.S. Government, submitted a
proposal to the Australia Group (a
multilateral regime of which the United
States is a member) for control of the
items for nonproliferation reasons. The
Australia Group decided that it would
not impose controls on the items, and
the U.S. Government did not seek
further consideration of multilateral
controls, nor did BIS re-classify the
items under a different ECCN or reissue
the 0Y521 classification. In accordance
with §742.6(a)(7)(iii) of the EAR, as of
March 28, 2014, the 0Y521 classification
of the biosensor systems and related
“software” and “‘technology” expired,
meaning the items were no longer
classified in the 0Y521 series and
became designated EAR99. By removing
the items from the list of items classified
in the 0Y521 series in Supplement No.

5 to Part, this rule removes text that
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imposes no license requirement but has
potential to confuse readers about the
items’ EAR99 status.

Further, BIS received two comments
in response to the March 28, 2013
interim final rule. One commenter
stated that designating the Biosensor
System No. 1 0A521 without license
exception options other than License
Exception GOV section 740.11(b)(2)(ii)
may result in regulating the item more
restrictively than it would under the
ITAR and may result in “chilling effects
toward academic research and thereby
diminish innovation.” Another
commenter raised concerns that the
scope of what is covered by the No.1
0E521 “Technology” might be overly
broad without a reference to the General
Technology Note and that BIS should
provide guidance on how to interpret
the scope. The change of status of the
biosensor systems and related
“software” and ““technology” to EAR99
renders the comments moot.

Therefore, in this rule, BIS amends
the EAR to update certain entries in
Supplement No. 5 to Part 774— Items
Classified Under Export Control
Classification Numbers (ECCNs) 0A521,
0B521, 0C521, 0D521 and 0E521—
according to the procedure set forth in
the April 13 rule that established the
0Y521 series. Specifically, in this rule,
BIS removes references to biosensor
systems and related “software” and
“technology” under ECCNs 0A521 No.
1, 0D521 No. 1 and 0E521 No. 1,
respectively, from Supplement No. 5 to
Part 774 of the EAR to conform with the
current legal status of those items under
the EAR and rid the Supplement of
obsolete references. The items are
EAR99 and the 0Y521 series license
requirements do not apply. This is a
technical amendment that only updates
Supplement No. 5 to Part 774 of the
EAR. It does not alter any right,
obligation or prohibition under the EAR.

Export Administration Act

Since August 21, 2001, the Export
Administration Act has been in lapse
and the President, through Executive
Order 13222 of August 17, 2001 (3 CFR,
2001 Comp., 783 (2002)), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and extended most recently by the
Notice of August 8, 2013, 78 FR 49107
(August 12, 2013), has continued the
EAR in effect under the International
Emergency Economic Powers Act. BIS
continues to carry out the provisions of
the Export Administration Act, as
appropriate and to the extent permitted
by law, pursuant to Executive Order
13222 as amended by Executive Order
13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
determined to be not significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule does
not involve any collection of
information.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(3)(B)
to waive the provisions of the
Administrative Procedure Act requiring
prior notice and the opportunity for
public comment because they are
unnecessary. This rule only updates
Supplement No. 5 to Part 774 to the
EAR by removing references to certain
items to make the Supplement conform
to the current legal status of those items
under the EAR. These revisions are
merely technical and reflect what
already is in effect under the EAR in
accordance with established procedure,
and the procedure itself was proposed
to the public and the subject of public
comment. This rule clarifies
information, which serves to avoid
confusing readers about the items’
EARG99 status. It does not alter any right,
obligation or prohibition that applies to
any person under the EAR. Because
these revisions are not substantive
changes, it is unnecessary to provide
notice and opportunity for public
comment. In addition, the 30-day delay
in effectiveness required by 5 U.S.C.
553(d) is not applicable because this
rule is not a substantive rule. Because
neither the Administrative Procedure
Act nor any other law requires that
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule, the analytical

requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable.

List of Subjects in 15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, Part 774 of the Export
Administration Regulations (15 CFR
Parts 730-774) is amended as follows:

PART 774—[AMENDED]

m 1. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 8, 2013, 78
FR 49107 (August 12, 2013).

m 2. Supplement No. 5 to Part 774—
Items Classified Under ECCNs Items
Classified Under Export Control
Classification Numbers (ECCNs) 0A521,
0B521, 0C521, 0D521 and 0E521—is
amended by:

m a. Removing and reserving the entire
entry for item “No. 1 Biosensor systems
and dedicated detecting components”
under the section “0A521. Systems,
Equipment and Components”’;

m b. Removing and reserving the entire
entry for item “No. 1 0D521 “Software”
for the function of Biosensor Systems
controlled by ECCN 0A521.” under
section “0D521. Software”’; and

m c. Removing and reserving the entire
entry for item “No. 1 0E521
“Technology for the “development” or
“production” of Biosensor Systems
controlled by ECCN 0A521.” under
section “0E521. Technology”.

Dated: July 25, 2014.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2014-17961 Filed 8—1-14; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Part 126

[Public Notice 8810]

RIN 1400-AD62

Amendment to the International Traffic

in Arms Regulations: Central African
Republic and UNSCR 2149

AGENCY: Department of State.
ACTION: Final rule.
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SUMMARY: The Department of State is
amending the International Traffic in
Arms Regulations (ITAR) to update the
defense trade policy regarding the
Central African Republic to reflect the
most recent resolution adopted by the
United Nations Security Council.
DATES: Effective Date: This rule is
effective August 4, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy, U.S.
Department of State, telephone (202)
663—2792, or email
DDTCResponseTeam@state.gov. ATTN:
Regulatory Change, Central African
Republic.

SUPPLEMENTARY INFORMATION: On ApI‘ﬂ
10, 2014, the United Nations Security
Council (UNSC) adopted resolution
2149, which called for the UN
Integrated Peacebuilding Office in the
Central African Republic (BINUCA) to
be subsumed into the UN
Multidimensional Integrated
Stabilization Mission in the Central
African Republic (MINUSCA). The
Department of State is amending ITAR
§ 126.1(u) to implement this change.

Regulatory Analysis and Notices

Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from sections 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act. Since the Department is
of the opinion that this rule is exempt
from 5 U.S.C. 553, it is the view of the
Department that the provisions of
section 553(d) do not apply to this
rulemaking. Therefore, this rule is
effective upon publication. The
Department also finds that, given the
national security issues surrounding
U.S. policy towards the Central African
Republic, there is good cause for the
effective date of this rule to be the date
of publication, as provided by 5 U.S.C.
553(d)(3).

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
provisions of 5 U.S.C. 553, there is no
requirement for an analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more

in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Department does not believe this
rulemaking is a major rule within the
definition of 5 U.S.C. 804.

Executive Orders 12372 and 13132

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
the Department has determined that this
rulemaking does not have sufficient
federalism implications to require
consultations or warrant the preparation
of a federalism summary impact
statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this
rulemaking.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
These executive orders stress the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. The Department has
determined that the benefits of this
rulemaking outweigh any cost to the
public, which the Department believes
will be minimal. This rule has not been
designated a “‘significant regulatory
action” under section 3(f) of Executive
Order 12866.

Executive Order 12988

The Department of State reviewed this
rulemaking in light of Executive Order
12988 to eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State determined
that this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on

Indian tribal governments, and will not
preempt tribal law. Accordingly, the
requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 126

Arms and munitions, Exports.

For the reasons set forth above, Title
22, Chapter I, Subchapter M, part 126 is
amended as follows:

PART 126—GENERAL POLICIES AND
PROVISIONS

m 1. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287c; E.O. 12918, 59 FR 28205; 3 CFR,
1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111—
266; Sections 7045 and 7046, Pub. L. 112-74;
E.O. 13637, 78 FR 16129.

m 2. Section 126.1 is amended by
revising paragraph (u)(1) to read as
follows:

§126.1 Prohibited exports, imports, and
sales to or from certain countries.
* * * * *

(u)‘k *  x

(1) Defense articles intended solely for
the support of or use by the
International Support Mission to the
Central African Republic (MISCA); the
UN Multidimensional Integrated
Stabilization Mission in the Central
African Republic (MINUSCA); the
African Union Regional Task Force
(AU-RTF); and the French forces and
European Union operation deployed in
the Central African Republic;

* * * * *

Rose E. Gottemoeller,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2014—-18331 Filed 8—1-14; 8:45 am]
BILLING CODE 4710-25-P
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DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms,
and Explosives

27 CFR Part 478

[Docket No. ATF 19F; AG Order No. 3451—
2014]

RIN 1140-AA34

Elimination of Firearms Transaction
Record, ATF Form 4473 (Low Volume)
(2008R-21P)

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF),
Department of Justice.

ACTION: Final rule.

SUMMARY: The Department of Justice is
amending the regulations of the Bureau
of Alcohol, Tobacco, Firearms, and
Explosives (ATF) by eliminating the
Firearms Transaction Record, ATF Form
4473 (Low Volume (LV)), Parts I and II.
Federally licensed firearms dealers used
this form as an alternate record for the
receipt and disposition of firearms.
Because licensees rarely use Form 4473
(LV), ATF has determined that
continued use of this form is
unwarranted and it should be
eliminated. Licensees will be required
to use the standard Form 4473 for all
dispositions and maintain a record of
the acquisition and disposition of
firearms in accordance with the
regulations.

DATES: This rule is effective October 3,
2014.

FOR FURTHER INFORMATION CONTACT:
Denise Brown, Enforcement Programs
and Services, Bureau of Alcohol,
Tobacco, Firearms, and Explosives, U.S.
Department of Justice, 99 New York
Avenue NE., Washington, DC 20226;
telephone: (202) 648-7070.
SUPPLEMENTARY INFORMATION:

I. Background

The Attorney General is responsible
for enforcing the provisions of the Gun
Control Act of 1968 (‘‘the Act”), 18
U.S.C. Chapter 44. Among other things,
the Act authorizes the Attorney General
to establish license and recordkeeping
requirements. The Attorney General has
delegated authority to administer and
enforce the Act to the Director of the
Bureau of Alcohol, Tobacco, Firearms,
and Explosives (ATF), subject to the
direction of the Attorney General and
the Deputy Attorney General. 28 CFR
0.130(a). Regulations that implement the
provisions of the Act are contained in
27 CFR Part 478.

Section 478.125(e) requires that each
federally licensed firearms dealer enter

into a record each receipt and
disposition of a firearm. Licensed
dealers must maintain the record in
bound form under the format prescribed
in the regulations. Regarding the
purchase or other acquisition of a
firearm by a licensed dealer, the record
must show the date of receipt, the name
and address or the name and license
number of the person from whom it was
received, the name of the manufacturer
and importer (if any), the model, serial
number, type, and the caliber or gauge
of the firearm. Licensed dealers must
also record certain information
regarding the sale or other disposition of
a firearm, e.g., the date of the sale or
other disposition of the firearm, the
name and address of the person to
whom the firearm is transferred, or the
name and license number of the person
to whom the firearm is transferred if
such person is a licensee.

Section 478.124a, which became
effective August 1, 1988, provides for
alternate records for the receipt and
disposition of firearms by licensed
dealers. This section generally provides
that a licensed dealer acquiring firearms
and contemplating the disposition of
not more than 50 firearms within a
succeeding 12-month period to
licensees or nonlicensees could
maintain a record of the acquisition and
disposition of such firearms on a
firearms transaction record, Form 4473
(LV) Part I, Firearms Transaction Record
Part I—Low Volume—Over-The-
Counter, or Form 4473 (LV) Part II,
Firearms Transaction Record Part II Low
Volume—Intrastate Non-Over-The-
Counter, in lieu of the records
prescribed by § 478.125(e). A licensed
dealer who maintains alternate records
pursuant to § 478.124a, but whose
firearms dispositions exceeded 50
firearms within a 12-month period, is
required to make and maintain the
acquisition and disposition records
required by §478.125(e) with respect to
each firearm exceeding 50.

The standard Form 4473, Firearms
Transaction Record, is the form
commonly used by firearms licensees to
record distributions of firearms to
nonlicensed individuals. This form is
supplemented by the licensee’s
acquisition and disposition record. The
Form 4473 (LV) combined the
acquisition and disposition record into
the form for use by low volume
licensees (i.e., dealers distributing not
more than 50 firearms per year).

II. Notice of Proposed Rulemaking

On August 5, 2010, ATF published in
the Federal Register a notice of
proposed rulemaking (NPRM) soliciting
comments from the public on the

Department’s proposal to amend the
regulations to eliminate the Firearms
Transaction Record, Form 4473 (Low
Volume (LV)), Parts I and II (Notice No.
30P, 75 FR 47254). The NPRM noted
that firearms licensees rarely use Form
4473 (LV), and that the costs of updating
and printing Form 4473 (LV) were not
an efficient use of ATF’s resources.

The NPRM also noted that if the
proposed rule was adopted, licensees
would be required to use the standard
ATF Form 4473 for all dispositions and
maintain a record of the acquisition and
disposition of firearms in accordance
with the provisions of §478.125. The
comment period for the NPRM closed
on November 3, 2010.

III. Analysis of Comments and Decision

Seven comments were received in
response to the Department’s proposal
to eliminate Form 4473 (LV). Of those,
three offered either general or specific
support for the Department’s proposal.
One of the commenters stated that all
nonessential paperwork and
recordkeeping should be eliminated.
One commenter stated that the Form
4473 (LV) was confusing and
“borderline obsolete” without offering
any further explanation. One
commenter stated that having multiple
systems of recording acquisitions and
dispositions unnecessarily complicated
the recordkeeping process, and that
requiring all licensees to use a single
system of records (the standard Form
4473 and bound book) would reduce
confusion and improve recordkeeping
accuracy. This commenter went on to
state that a single recordkeeping system
would make enforcement of firearms
regulations simpler. All three
commenters concurred with the
proposed elimination of Form 4473
(LV).

Four commenters objected to the
Department’s proposal. One of the
objecting commenters stated that Form
4473 (LV) was useful. The remaining
three commenters misunderstood the
proposed amendment and assumed that
the Department was proposing to
eliminate the Firearms Transaction
Record entirely. As stated in the NPRM,
the Department was only proposing to
eliminate Form 4473 (LV). The standard
Form 4473, Firearms Transaction
Record, was not proposed for
elimination. With respect to the
objecting commenter who found Form
4473 (LV) useful, the Department notes
that the proposed elimination of that
form was not based upon a
determination that it served no purpose.
Rather, because it was used so
infrequently ATF concluded that the
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costs of maintaining the form
outweighed the benefits it conferred.

Accordingly, this final rule adopts
without change the proposed
amendment eliminating Form 4473
(LV). Upon the effective date of this
final rule, licensees will be required to
use the standard Form 4473 for all
dispositions and maintain a record of
the acquisition and disposition of
firearms in accordance with the
regulations in 27 CFR Part 478. These
recordkeeping requirements apply to the
disposition of firearms to all
nonlicensed persons.

How This Document Complies With the
Federal Administrative Requirements
for Rulemaking

A. Executive Order 12866 and Executive
Order 13563

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, “‘Regulatory Planning and
Review,” section 1(b), The Principles of
Regulation, and Executive Order 13563,
“Improving Regulation and Regulatory
Review.” The Department of Justice has
determined that this rule is a
“significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has been reviewed
by the Office of Management and
Budget. However, this rule will not have
an annual effect on the economy of $100
million or more, nor will it adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

Because ATF Form 4473 (LV), Parts I
and II, have rarely been used by federal
firearms licensees, the rule will have a
negligible effect on the economy.

B. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Attorney General has
determined that the rule will not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

C. Executive Order 12988

The rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires an agency to
conduct a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. See 5 U.S.C. 605(b). Small
entities include small businesses, small
not-for-profit enterprises, and small
governmental jurisdictions. The
Attorney General, in accordance with
the Regulatory Flexibility Act, 5 U.S.C.
605(b), has reviewed this rule and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities, including small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

Because ATF Form 4473 (LV), Parts I
and II, have rarely been used by federal
firearms licensees, the rule will have a
negligible effect on small businesses.

E. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

F. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

G. Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
under the Paperwork Reduction Act.

Disclosure

Copies of the notice of proposed
rulemaking, all comments received in
response to the NPRM, and this final
rule will be available for public
inspection by appointment during
normal business hours at: ATF Reading

Room, Room 1E-062, 99 New York
Avenue NE., Washington, DC 20226;
telephone: (202) 648—8740.

Drafting Information

The author of this document is Denise
Brown, Enforcement Programs and
Services, Bureau of Alcohol, Tobacco,
Firearms, and Explosives.

List of Subjects in 27 CFR Part 478

Administrative practice and
procedure, Arms and ammunition,
Authority delegations, Customs duties
and inspection, Domestic violence,
Exports, Imports, Law enforcement
personnel, Military personnel,
Nonimmigrant aliens, Penalties,
Reporting and recordkeeping
requirements, Research, Seizures and
forfeitures, and Transportation.

Authority and Issuance
Accordingly, for the reasons

discussed in the preamble, 27 CFR Part
478 is amended as follows:

PART 478—COMMERCE IN FIREARMS
AND AMMUNITION

m 1. The authority citation for 27 CFR
Part 478 continues to read as follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 847,
921-931; 44 U.S.C. 3504(h).

§478.124a [Removed]

m 2. Section 478.124a is removed.

m 3. Section 478.125 is amended by
revising the first sentence in paragraph
(e) to read as follows:

§478.125 Record of receipt and
disposition.
* * * * *

(e) Firearms receipt and disposition
by dealers. Each licensed dealer shall
enter into a record each receipt and

disposition of firearms. * * *
* * * * *

Dated: July 29, 2014.
Eric H. Holder, Jr.,
Attorney General.
[FR Doc. 2014—-18392 Filed 8—1-14; 8:45 am]
BILLING CODE 4410-FY-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2014-0487]

Special Local Regulation; Southern
California Annual Marine Events for
the San Diego Captain of the Port Zone

AGENCY: Coast Guard, DHS.
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ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the San Diego Bayfair special local
regulations on Friday, September 12,
2014 through Sunday, September 14,
2014. This recurring marine event
occurs on the navigable waters of
Mission Bay in San Diego, California.
This action is necessary to provide for
the safety of the high speed boat race
participants, crew, spectators, safety
vessels, and general users of the
waterway. During the enforcement
period, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative.

DATES: This rule is effective from 7:00
a.m. to 6:00 p.m. on Friday, September
12, 2014 through Sunday, September 14,
2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Giacomo Terrizzi,
Waterways Management, U.S. Coast
Guard Sector San Diego, CA; telephone
(619) 278-7261, email
Giacomo.Terrizzi@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulations in Mission Bay for the San
Diego Bayfair as listed in 33 CFR
100.1101, Table 1, Item 12 from 7:00
a.m. to 6:00 p.m.

Under the provisions of 33 CFR
100.1101, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within the
regulated area encompassing all
navigable waters of Mission Bay to
include Fiesta Island, the east side of
Vacation Isle, and Crown Point Shores,
unless authorized by the Captain of the
Port, or his designated representative.
Persons or vessels desiring to enter into
or pass through the regulated area may
request permission from the Captain of
the Port or a designated representative.
If permission is granted, all persons and
vessels shall comply with the
instructions of the Captain of the Port or
designated representative. Spectator
vessels may safely transit outside the
regulated area, but may not anchor,
block, loiter, or impede the transit of
participants or official patrol vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in patrol and
notification of this regulation.

This notice is issued under authority
of 5 U.S.C. 552(a) and 33 CFR 100.1101.
In addition to this notice in the Federal
Register, the Coast Guard will provide

the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners,
Broadcast Notice to Mariners, and local
advertising by the event sponsor. If the
Captain of the Port Sector San Diego or
his designated representative
determines that the regulated area need
not be enforced for the full duration
stated on this notice, he or she may use
a Broadcast Notice to Mariners or other
communications coordinated with the
event sponsor to grant general
permission to enter the regulated area.

Dated: July 20, 2014
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2014-18365 Filed 8—1-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2012-1036]
Special Local Regulations; Recurring

Marine Events in Captain of the Port
Long Island Sound Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
one special local regulation for a regatta
in the Sector Long Island Sound area of
responsibility on October 5, 2014. This
action is necessary to provide for the
safety of life on navigable waterways
during the event. During the
enforcement period, no person or vessel
may enter the regulated area without
permission of the Captain of the Port
(COTP) Sector Long Island Sound or
designated representative.

DATES: The regulations for the marine
event listed in the Table to 33 CFR
100.100(1.4) will be enforced on
October 5, 2014 from 5:30 a.m. through
5:30 p.m.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Ian Fallon,
Waterways Management Division, U.S.
Coast Guard Sector Long Island Sound;
telephone 203-468-4565, email
Ian.M.Fallon@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulation listed in 33 CFR 100.100(1.4)
on the specified date and times as
indicated below. The final rule
establishing this special local regulation

was published in the Federal Register
on May 24, 2013 (78 FR 31402).
1.4 Riverfront Re- ¢ Event type: Re-
gatta, Hartford, CT. gatta.
Date: October 5,
2014.
e Time: 5:30 a.m. to
5:30 p.m.
Location: All
water of the Con-
necticut River,
Hartford, CT, be-
tween the Putnum
Bridge 41°42.87" N
072°38.43" W and
the Riverside Boat
House 41°46.42" N
072°39.83’' W
(NAD 83).

Under the provisions of 33 CFR
100.100, the regatta listed above is
established as a special local regulation.
During the enforcement period, persons
and vessels are prohibited from entering
into, transiting through, mooring, or
anchoring within the regulated area
unless they receive permission from the
COTP or designated representative.

This notice is issued under authority
of 33 CFR 100 and 5 U.S.C. 552(a). In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners or
marine information broadcasts. If the
COTP determines that the regulated area
need not be enforced for the full
duration stated in this notice, a
Broadcast Notice to Mariners may be
used to grant general permission to
enter the regulated area.

Dated: July 14, 2014,
E.J. Cubanski, III,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2014-18360 Filed 8—1-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3 and 4

RIN 2900-A096

Schedule for Rating Disabilities—

Mental Disorders and Definition of
Psychosis for Certain VA Purposes

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending the portion of
its Schedule for Rating Disabilities
(VASRD) dealing with mental disorders
and its adjudication regulations that
define the term “psychosis.” The
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VASRD refers to the Diagnostic and
Statistical Manual of Mental Disorders,
Fourth Edition (DSM-IV), and VA’s
adjudication regulations refer to the
Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition Text
Revision (DSM-IV-TR). DSM-IV and
DSM-IV-TR were recently updated by
issuance of the Diagnostic and
Statistical Manual of Mental Disorders,
Fifth Edition (DSM-5). This rulemaking
will remove outdated DSM references
by deleting references to DSM-IV and
DSM-IV-TR and replacing them with
references to DSM—-5. Additionally, this
rulemaking will update the
nomenclature used to refer to certain
mental disorders to conform to DSM—-5.

DATES: Effective Date: This interim final
rule is effective August 4, 2014. The
incorporation by reference of certain
publications listed in the rule is
approved by the Director of the Federal
Register as of August 4, 2014.

Comment Date: Comments must be
received on or before October 3, 2014.

Applicability Date: The provisions of
this interim final rule shall apply to all
applications for benefits that are
received by VA or that are pending
before the agency of original jurisdiction
on or after the effective date of this
interim final rule. The Secretary does
not intend for the provisions of this
interim final rule to apply to claims that
have been certified for appeal to the
Board of Veterans’ Appeals or are
pending before the Board of Veterans’
Appeals, the United States Court of
Appeals for Veterans Claims, or the
United States Court of Appeals for the
Federal Circuit.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Regulation Policy
and Management (02REG), Department
of Veterans Affairs, 810 Vermont
Avenue NW., Room 1068, Washington,
DC 20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900-
AO096—Schedule for Rating
Disabilities—Mental Disorders and
Definition of Psychosis for Certain VA
Purposes.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1068,
between the hours of 8:00 a.m. and 4:30
p-m., Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Ioulia Vvedenskaya, Medical Officer,
VASRD Regulations Staff (211C),
Compensation Service, Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Avenue
NW., Washington, DC 20420, (202) 461—
9700. (This is not a toll-free telephone
number.)

SUPPLEMENTARY INFORMATION: The
Diagnostic and Statistical Manual of
Mental Disorders (DSM) is published by
the American Psychiatric Association
and provides a common language and
standard criteria for the classification of
mental disorders. DSM-1V, the version
that is referenced in VA’s current
regulations, was initially published in
1994, with minor changes published in
2000 as the DSM-IV-TR. DSM-5, which
replaces DSM-IV and DSM-IV-TR, was
published in May 2013.

The DSM is referenced in VA’s
adjudication regulations and VASRD to
ensure that claims for disability benefits
for mental disorders are adjudicated in
a consistent and objective manner.
Additionally, reference to the DSM is
included so that VA adjudicators apply
the same principles and criteria that are
used by both VA and non-VA health
care providers. 61 FR 52695, Oct. 8,
1996.

In order to keep VA regulations,
including the VASRD, current for
immediate use in accordance with
DSM-5, 38 CFR 3.384, 4.125, 4.126,
4.127, and 4.130 must be updated. This
update will require VA rating personnel
to use the diagnostic nomenclature
contained in DSM—-5 when adjudicating
claims for mental disorders. This update
to incorporate the current DSM will not
affect evaluations assigned to mental
disorders as it does not change the
disability evaluation criteria in the
VASRD.

Section 3.384: DSM Reference and
DSM-5 Nomenclature Change

Currently, § 3.384 reads, “For
purposes of this part, the term
‘psychosis’ means any of the following
disorders listed in Diagnostic and
Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision, of the
American Psychiatric Association
(DSM-IV-TR).” Reference to DSM-IV—-
TR is outdated in light of the
publication of the most recent fifth
edition of the DSM and is, by this
rulemaking, replaced with reference to
DSM-5. Additionally, the reference to
Shared Psychotic Disorder as a distinct
diagnosis in § 3.384(h) is removed as the
DSM-5 now classifies it as a part of
Delusional Disorder. Also included in
current § 3.384 are the following listed
disorders: Psychotic Disorder Due to

General Medical Condition; Psychotic
Disorder Not Otherwise Specified; and
Substance-Induced Psychotic Disorder.
To reflect the current nomenclature of
the DSM-5, VA is updating the names
of these disorders to Psychotic Disorder
Due to Another Medical Condition,
Other Specified Schizophrenia
Spectrum and Other Psychotic Disorder,
and Substance/Medication-Induced
Psychotic Disorder, respectively.

Section 4.125: DSM Reference and
DSM-5 Nomenclature Change

Section 4.125(a) currently reads, “If
the diagnosis of a mental disorder does
not conform to DSM-IV or is not
supported by the findings on the
examination report, the rating agency
shall return the report to the examiner
to substantiate the diagnosis.” Now that
DSM-5 has been published, continued
VASRD reference to DSM-1V will lead
to inaccurate Compensation and
Pension diagnoses and inefficient
processing of related benefits claims.
Additionally, mandating use of an
outdated version of the DSM would not
be consistent with VA’s goal of using
the most up-to-date medical information
to describe veterans’ rated disorders.
Therefore, VA is removing the reference
to DSM-1IV and replacing it with
reference to DSM-5.

Section 4.126: DSM-5 Nomenclature
Change

Currently, §4.126(c) reads, “Delirium,
dementia, and amnestic and other
cognitive disorders shall be evaluated
under the general rating formula for
mental disorders; neurologic deficits or
other impairments stemming from the
same etiology (e.g., a head injury) shall
be evaluated separately and combined
with the evaluation for delirium,
dementia, or amnestic or other cognitive
disorder (see § 4.25).”” DSM—-5 renames
the “Delirium, Dementia, and Amnestic
and Other Cognitive Disorders” category
as “Neurocognitive Disorders.”
Therefore, VA is deleting the reference
to “Delirium, dementia, and amnestic
and other cognitive disorders” as a
disease category in § 4.126(c) and
replacing it with “Neurocognitive
Disorders” to be consistent with the
terminology in DSM-5.

Section 4.127: DSM-5 Nomenclature
Change

Currently, §4.127 is titled ‘“Mental
retardation and personality disorders.”
It reads, “Mental retardation and
personality disorders are not diseases or
injuries for compensation purposes,
and, except as provided in § 3.310(a) of
this chapter, disability resulting from
them may not be service-connected.
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However, disability resulting from a
mental disorder that is superimposed
upon mental retardation or a personality
disorder may be service-connected.”
The term “mental retardation” was used
in DSM-IV. However, the term
“intellectual disability (intellectual
developmental disorder)” has replaced
“mental retardation” in common use
over the past two decades among
medical, educational, and other
professionals and conforms with
nomenclature in the DSM-5. Therefore,
VA is deleting the reference to ‘“Mental
retardation” and replacing it with
“Intellectual disability (intellectual
developmental disorder)” in §4.127 and
its title.

Section 4.130: DSM Reference and
DSM-5 Nomenclature Change

Currently, §4.130 reads, “The
nomenclature employed in this portion
of the rating schedule is based upon the
Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition, of the
American Psychiatric Association
(DSM-1V).” As explained above,
continued reference to the DSM-IV will
lead to inaccurate Compensation and
Pension diagnoses and inefficient
processing of related benefits claims.
Additionally, mandating the use of an
outdated version of the DSM would not
be consistent with VA’s goal of using
the most up-to-date medical information
to describe veterans’ rated disorders.

Therefore, VA is deleting the reference
to DSM-1V in §4.130 and replacing it
with a reference to DSM-5.

Section 4.130: Deletion of
Organizational Categories

Currently, §4.130 lists 38 diagnostic
codes that are divided under eight
organizational headers: Schizophrenia
and Other Psychotic Disorders;
Delirium, Dementia, and Amnestic and
Other Cognitive Disorders; Anxiety
Disorders; Dissociative Disorders;
Somatoform Disorders; Mood Disorders;
Chronic Adjustment Disorder; and
Eating Disorders. These headers are
based on the chapters in the DSM-IV
and reflect classification of mental
disorders in DSM-IV. The headers are
not part of the actual rating criteria that
pertain to how a mental disability is
evaluated under the VASRD.

VA is changing § 4.130 terminology to
conform to DSM-5. Accordingly, VA is
deleting the organizational headers
within the VASRD. This change adheres
to the classification of mental disorders
in DSM-5 and allows for accurate
classification of mental disorders under
the VASRD. For example, in the DSM—
5, the Anxiety Disorders chapter no
longer includes obsessive-compulsive
disorder, which is in a new chapter
“Obsessive-Compulsive and Related
Disorders,” or posttraumatic stress
disorder (PTSD), which is in the new
chapter “Trauma- and Stressor-Related

Disorders.” This change is technical and
does not amend the criteria currently
used to evaluate mental disorders under
the VASRD.

In addition to deletion of these
organizational categories, VA is adding
a note to §4.130. This note instructs
rating specialists to evaluate mental
disorders according to the general rating
formula for mental disorders and to
evaluate eating disorders according to
the rating formula for eating disorders.
This note is necessary due to the DSM—
5 deletion of organizational categories.
There is no change made to VA’s criteria
or method for evaluating mental and
eating disorders. The note will read as
follows: “Note: Ratings under diagnostic
codes 9201 to 9440 will be evaluated
using the General Rating Formula for
Mental Disorders. Ratings under
diagnostic codes 9520 and 9521 will be
evaluated using the General Rating
Formula for Eating Disorders.”

Section 4.130: Diagnostic Codes and
DSM-5 Nomenclature

Of the 38 diagnostic codes in §4.130,
25 require updating to reflect the
current terminology contained in the
DSM-5. The changes do not affect the
evaluation of these mental disorders.
For reference purposes, the following
table lists all affected diagnostic codes
under amended § 4.130 and includes the
nomenclature under DSM-IV and the
new nomenclature under DSM-5:

Diagnostic
s DSM-IV DSM-5

9201 Schizophrenia, disorganized type .........cccooeeiiiiiiiiineee Schizophrenia.

9202 Schizophrenia, catatonic type ....... Schizophrenia (DC 9201).

9203 . Schizophrenia, paranoid type ........... Schizophrenia (DC 9201).

9204 . Schizophrenia, undifferentiated type ... .... | Schizophrenia (DC 9201).

9205 . Schizophrenia, residual type; other and unspecified types ........ Schizophrenia (DC 9201).

9210 Psychotic disorder, not otherwise specified (atypical psychosis) | Other specified and unspecified schizophrenia spectrum and

other psychotic disorders.

9301 .o Dementia due to infection (HIV infection, syphilis, or other sys- | Major or mild neurocognitive disorder due to HIV or other in-
temic or intracranial infections). fections.

9304 .............. Dementia due to head trauma ............ccccoviiiiiiiiiee Major or mild neurocognitive disorder due to traumatic brain in-

jury.

9305 ....ceeueee Vascular dementia ..........cccooviiiiiiiiiiie Major or mild vascular neurocognitive disorder.

9310 ..o Dementia of unknown etiology ...........ccovieiiiiiiiiiiiee Unspecified neurocognitive disorder.

9312 .. Dementia of the Alzheimer's type .......cccoccvviiiiiviciiiieceee, Major or mild neurocognitive disorder due to Alzheimer’s dis-

ease.

9326 .....cceeneee Dementia due to other neurologic or general medical condi- | Major or mild neurocognitive disorder due to another medical
tions (endocrine disorders, metabolic disorders, Pick’s dis- condition or substance/medication-induced major or mild
ease, brain tumors, etc.) or that are substance-induced neurocognitive disorder.

(drugs, alcohol, poisons).

9327 o Organic mental disorder, other (including personality change | Unspecified neurocognitive disorder (DC 9310).
due to a general medical condition).

9403 .............. Specific (simple) phobia; social phobia ..........cc.cceovvrierereenennen. Specific phobia; social anxiety disorder (social phobia).

9410 ..o Other and unspecified NEUIOSIS .........cccvevirienirieie e Other specified anxiety disorder (DC 9410);

Anxiety disorder, not otherwise specified

Dissociative amnesia; dissociative fugue; dissociative identity
disorder (multiple personality disorder).

Depersonalization disorder

Somatization disorder ...

Pain disorder .......cccceeveviieeeeeieeines

Undifferentiated somatoform disorder

Unspecified anxiety disorder (DC 9413).
Unspecified anxiety disorder.
Dissociative amnesia; dissociative identity disorder.

Depersonalization/Derealization disorder.

Somatic symptom disorder.

Other specified somatic symptom and related disorder.
Unspecified somatic symptom and related disorder.



45096 Federal Register/Vol. 79, No. 149/Monday, August 4, 2014/Rules and Regulations
Diagnostic DSM—IV DSM-5
code
9424 .............. ConVersion diSOrAEr .........cociiiiiiiiieiiieeeree e Conversion disorder (functional neurological symptom dis-

Dysthymic disorder

Hypochondriasis ..........c.cc........

Mood disorder, not otherwise specified .........ccccoeveveviireeiieenns

order).

lliness anxiety disorder.
Persistent depressive disorder (dysthymia).
Unspecified depressive disorder.

The changes in the table will also be
reflected in identical amendments to
Appendix A—Table of Amendments
and Effective Dates Since 1946,
Appendix B—Numerical Index of
Disabilities, and Appendix C—
Alphabetical Index of Disabilities, all
contained in 38 CFR Part 4. In addition,
diagnostic code 9412 in Appendix B—
Numerical Index of Disabilities has been
corrected to read “Panic disorder and/
or agoraphobia.” This change is a
correction as the previous listing in
Appendix B omitted “and/or
agoraphobia” from the listed diagnosis.

Incorporation by Reference

The Director of the Federal Register
approves the incorporation by reference
of the American Psychiatric
Association’s Diagnostic and Statistical
Manual of Mental Disorders, Fifth
Edition (DSM-5) (2013) for the purposes
of 38 CFR 4.125(a) in accordance with
5 U.S.C. 552(a) and 1 CFR part 51. You
may obtain a copy from the American
Psychiatric Association, 1000 Wilson
Boulevard, Arlington, VA 22209-3901.
You may inspect a copy at the Office of
Regulation Policy and Management,
Department of Veterans Affairs, 810
Vermont Avenue NW., Room 1068,
Washington, DC 20420 or the Office of
the Federal Register, 800 North Capitol
Street NW., Suite 700, Washington, DC.
Although §§3.384 and 4.130 also
mention DSM-5, incorporation by
reference is not required because those
sections merely refer to the DSM-5 as a
source and not as a requirement. In
contrast, § 4.125 requires claims
adjudicators to use the DSM—-5.

Administrative Procedure Act

In accordance with 5 U.S.C. 553(b)(B)
and (d)(3), the Secretary of Veterans
Affairs finds that there is good cause to
dispense with the opportunity for prior
notice and comment and good cause to
publish this rule with an immediate
effective date. The Secretary finds that
it is impracticable, unnecessary, and
contrary to the public interest to delay
this regulation for the purpose of
soliciting prior public comment.

It is impracticable to provide
opportunity for prior notice and
comment for this rulemaking because a
delay in implementation will require

the Veterans Health Administration
(VHA) to continue to diagnose mental
disorders under two versions of the
DSM until this regulation is effective,
one for clinical purposes (under DSM—
5) and one for compensation purposes
(under DSM-IV). In order to maintain
the highest and most modern level of
care for veterans, and as required by the
American Psychiatric Association, VHA
clinicians must use the DSM-5-based
clinical guidelines to appropriately
diagnose and treat veterans with mental
disorders. This use of the DSM-5 not
only provides veterans with the most
up-to-date care for mental disorders, but
also ensures that non-VA health care
providers who employ the DSM-5 are
able to understand, interpret, and
continue the care documented in VA
treatment records.

Similarly, the Veterans Benefits
Administration’s (VBA) failure to
employ DSM-5 will place VASRD
diagnostic terminology and
classifications of mental disorders at
odds with the DSM-5-based diagnostic
criteria and terminology now standard
in the psychiatric community.
Continued reliance on the DSM-IV
would also potentially place VBA at
odds with its own regulations, which
require “accurate and fully descriptive
medical examinations” in order to apply
the VASRD. 38 CFR 4.1. Failure to adopt
the most current medical standards for
the diagnosis of mental disorders, as
contained in the DSM-5, would thus
result in an inability to apply the
VASRD, as DSM-IV-based examinations
are now outdated and therefore
inaccurate.

It is therefore imperative that VBA
adopt the DSM-5 as the diagnostic
standard for disability compensation
purposes. As described above, prior
notice and comment period for this
rulemaking will result in negative
consequences for both the VHA
treatment and VBA evaluation of mental
health disorders. Specifically, without
this immediate change, VHA medical
professionals would be required to
diagnose and record their clinical
findings using two standards. Under
commonly accepted American
Psychiatric Association and medical
guidelines, the DSM-5, the current
authoritative standard, must be used for

the purposes of clinical diagnosis and
treatment of mental disorders. However,
under the existing requirement to
diagnose mental disorders under DSM—
IV when performing Compensation and
Pension examinations, these same VHA
clinicians would be required to record
their clinical findings using the obsolete
and now-irrelevant DSM-1IV. This
would put VHA physicians at odds with
their professional responsibilities as
members of the medical community and
providers of veterans’ care. Moreover,
asking VHA to continue providing
medical evidence based on DSM-IV
ignores the numerous advances in
mental health science reflected in the
DSM-5.

VA notes that it is unnecessary to
provide opportunity for prior notice and
comment for this rulemaking because it
is inevitable that VBA will adopt the
DSM-5 for diagnostic purposes. With its
foundations based upon the most
current medical science as determined
by experts in the field of mental health,
the new and current DSM-5
terminology and classification of mental
disorders must be applied to the
adjudication process without undue
delay. In this context, VA recognizes
that applying the new and current
DSM-5-based updates to the VASRD
immediately upon publication of this
rule will enable the Secretary of
Veterans Affairs to make available to all
veterans who are diagnosed with mental
health disorders, including those who
suffer from PTSD, timely access to
benefits based on current and accurate
clinical diagnostic criteria already
adopted by the psychiatric community.
Taking this step will avoid disruption in
providing accurate disability benefits to
veterans for mental health disorders in
a timely manner.

Upon publication of the DSM-5, the
American Psychiatric Association and
the Centers for Medicare and Medicaid
Services instructed health care
providers to begin using the DSM-5
immediately. VHA clinicians followed
thereafter and began utilizing the DSM—
5 in treatment of mental disorders on
November 1, 2013. However, the
American Psychiatric Association also
noted that there will be a period of time
during which insurers and other
agencies, to include VA, will need to
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update forms and data systems
associated with the transition from
DSM-IV to DSM-5. For the purposes of
VA disability benefits, the forms and
data systems that must be updated
include, but are not limited to,
Disability Benefits Questionnaires, the
Veterans Benefits Management System,
and VA’s own Compensation and
Pension adjudication regulations. In
addition, the National Academy of
Sciences’ Institute of Medicine (IOM)
has recommended that VA adopt
systematic reviews of clinical
guidelines. The goal of these systematic
reviews is to enhance the quality and
reliability of health-care guidance for
veterans. VA has reviewed DSM-5 and
has found that its implementation for
diagnostic purposes is appropriate.

Furthermore, it is inevitable that VBA
will eventually rely on the DSM—5-
based terminology and classification of
mental disorders to describe diagnosed
mental disorders. Use of the DSM-5 as
a standard for the diagnosis of mental
disorders is not a decision that rests
with VA, VHA, or VBA. VHA clinicians,
as well as all mental health providers,
have a professional duty as licensed
medical practitioners to use the most
current medical guidelines, in this case
the DSM-5. In addition, IOM has
encouraged VBA to review the VASRD
to ensure that it relies on current
medical science. With successive
editions over the past 60 years, DSM has
become the standard reference for
clinical practice in the mental health
field. Its fifth edition, DSM-5, presents
the most current classification of mental
disorders with associated criteria
designed to facilitate more reliable
diagnosis of these disorders. VBA must
eventually rely on the DSM—-5 in order
for VHA physicians to comply with
their professional obligations and to
ensure adherence to guidance from the
IOM.

The change to the references from
DSM-IV to DSM-5 in VBA’s
adjudication regulations does not
present a change in how mental
disorders are evaluated under the
VASRD, nor are any disorders removed
from the VASRD. The only foreseeable
substantive public comments would be
limited to the contents of the DSM—5
itself, something over which VBA has
no control or input. VBA has reviewed
the contents of the DSM-5 to ensure
that, while some disabilities have been
renamed, re-categorized, or consolidated
into another diagnosis, all mental
disorders currently listed in the VASRD
are accounted for. The changes made to
diagnostic nomenclature, however, are
beyond the scope and expertise of VBA,
and any comments suggesting changes

to how disabilities are diagnosed could
not be answered by VBA. In cases of
periodic updates of clinical guidelines
and medical terminology used by the
medical community, such as DSM-5,
VBA has no authority to comment,
challenge, or change the content,
terminology, or nomenclature based on
public comment. VBA’s use of the
DSM-5 is limited to conforming to the
most current medical standards and
practices in diagnosing mental
disabilities. While an interim final
rulemaking forgoes prior notice and
comment, VBA will still accept and
consider all significant comments
received in response to the publication
of this rulemaking and can make
changes through future rulemakings if
necessary.

As the understandings of mental
disorders and their treatments have
evolved, clinical professionals have
developed strong, objective, and
consistent scientific validators of
individual disorders. As a result, the
DSM-5 has moved to a non-axial
documentation of diagnoses, based on
dimensional concepts in the diagnosis
of mental disorders. The DSM-IV
incorporated a Global Assessment of
Functioning (GAF) scale, which was
used to measure the individual’s overall
level of functioning on a scale of 1 to
100. The American Psychiatric
Association has determined that the
GAF score has limited usefulness in the
assessment of the level of disability.
Noted problems include lack of
conceptual clarity and doubtful value of
GAF psychometrics in clinical practice.
Currently, VA’s mental health
examinations performed under DSM-IV
include the GAF score in evaluating
PTSD and all other disorders, but the
score is only marginally applicable to
PTSD and other disorders because of its
emphasis on the symptoms of mood
disorder and schizophrenia and its
limited range of symptom content.

During VA’s review of the DSM-5,
questions were raised as to the impact
of DSM-5 changes in PTSD diagnostic
criteria and, therefore, the number of
veterans eligible to receive disability
compensation for this mental disorder.
Specifically, there was concern that a
change in the diagnostic criteria for
PTSD in the DSM-5 would result in
fewer diagnoses, given that the DSM-5
includes more explicit definitions for
stressors. The new diagnostic criteria for
PTSD no longer include the subjective
reaction to the traumatic event
(Criterion A2), such as experiencing
fear, helplessness, or horror, but the
revised stressor criterion (Criterion A)
includes a more explicit definition for
stressors as exposure to actual or

threatened death, serious injury or
sexual violation. According to DSM-5,
the exposure must result from at least
one of the following scenarios, in which
the individual: Directly experiences the
traumatic event; witnesses the traumatic
event in person; learns that the
traumatic event occurred to a close
family member or close friend (with
actual or threatened death being either
violent or accidental); or experiences
first-hand repeated or extreme exposure
to aversive details of the traumatic event
(not through media, pictures, television,
or movies unless work-related).

The DSM-5 also includes four
diagnostic clusters for PTSD, instead of
the three clusters under the DSM-IV.
These clusters are described as re-
experiencing, avoidance, negative
alterations in cognition and mood, and
arousal. The number of symptoms that
must be identified to support a
diagnosis depends on the cluster in
which the symptoms fall. Most
importantly, the DSM-5 only requires
that a disturbance continue for more
than one month and eliminates the
distinction between acute and chronic
PTSD; this will likely result in more
veterans meeting the diagnostic criteria
for PTSD.

Although DSM-5 does present minor
changes in the manner in which PTSD
is diagnosed—i.e., it includes more
explicit definitions for stressors for
purposes of clinical diagnosis, it is
important to note that such changes do
not impact VA’s adjudication
regulations, which provide evidentiary
criteria for establishing the existence of
an in-service stressor, in certain
circumstances. For example, 38 CFR
3.304(f)(3) provides the relaxed
evidentiary criteria for establishing a
stressor based on fear of hostile military
or terrorist activity under which an
examiner determined that the stressor
criteria for a diagnosis of PTSD under
the DSM-5 have been satisfied. 75 FR
39843, July 13, 2010. VA also provides
for full development of potential
sources of stressor evidence in claims
based on military sexual trauma under
38 CFR 3.304(f)(5). In addition, it is
important to note that the DSM—5 now
specifically lists sexual violation/assault
as a traumatic event to satisfy the
stressor criteria. Also, once a diagnosis
is established, DSM-5 does not change
how the existing VASRD evaluation
criteria are applied to diagnosed mental
disorders to determine an appropriate
disability rating.

To the extent that VA and non-VA
physicians will no longer use GAF
scores in their examinations, such
discontinuance will only alter the form
in which physicians make and report
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their findings regarding disability levels.
There will be no effect on the rating
criteria in the VASRD or the manner in
which VA applies the VASRD criteria to
the medical evidence of record. In order
to provide a global measure of
disability, DSM-5 recommends using
the World Health Organization
Disability Assessment Schedule,
Version 2; this assessment can also be
used over time to track changes in a
patient’s disabilities. DSM—5 benefits
veterans by improving the quality and
consistency of the mental disorder
diagnoses, consequently improving the
quality and consistency of disability
evaluations. In order to maintain the
most accurate level of clinical care for
veterans with mental disabilities, VHA
has already deployed the DSM-5 in a
clinical setting. VBA must utilize the
DSM-5 in its adjudication regulations as
soon as possible to ensure that disability
compensation is as accurate and up to
date as the current standards used to
diagnose and treat these mental
disorders.

Finally, it is contrary to the public
interest to provide opportunity for prior
notice and comment for this rulemaking
because a delay in VBA’s transition to
the DSM—-5 will negatively impact the
current claims backlog. For example, if
mental health conditions continue to be
adjudicated based on DSM-IV
nomenclature while VHA treats mental
conditions based on DSM-5
nomenclature, VHA records will not be
relevant for the purposes of adjudicating
claims for mental disabilities. This
outcome will require additional
development by VBA leading to
increased processing times. Therefore,
immediate implementation of the DSM—
5 in VBA’s regulations will ensure
rating decisions reflect current
diagnostic standards and promote
consistency between VHA and VBA.

The regulations under 38 CFR Parts 3
and 4 require that all pertinent evidence
of record be considered when evaluating
a veteran’s disability for compensation
purposes. The mental health regulations
of the VASRD currently require that all
mental conditions be diagnosed in
accordance with the standards set under
DSM-IV. However, VHA currently uses
the DSM—5 criteria for the purposes of
diagnosis and treatment of mental
disorders. As such, DSM-5 VA
treatment records are not legally
sufficient for VA disability evaluations
under VASRD’s current reference to
DSM-IV. Ready availability of VHA
treatment records expedites VBA
adjudicators’ accurate evaluation of
mental health disorders, particularly
when considering claims for increased
benefits.

This discrepancy between the
standards for diagnosis and treatment
and disability evaluation of mental
disorders will ultimately add to the
current backlog of disability claims.
Without the ability to adjudicate claims
based on existing medical evidence, VA
will have no choice but to require
disability examinations for mental
disorders utilizing the criteria set forth
in DSM-IV to ensure compliance with
current regulations. This will place an
additional and unnecessary strain on
VHA and VBA resources. This will
result in claim processing delays and
frustrate VA’s efforts to achieve its
stated agency priority goal of
eliminating the claims backlog.

Historically, in response to the
previous update from DSM-III to DSM—
IV, VA employed a notice of proposed
rulemaking prior to finalizing changes
to 38 CFR 4.125. DSM-IV was published
in May 1994 and VA’s notice of
proposed rulemaking to incorporate the
newest version of the DSM was
published in the Federal Register on
October 26, 1995, with a 60-day
comment period. 60 FR 54825. The final
rule to reference DSM-IV in 38 CFR Part
4 was published on October 8, 1996,
almost one calendar year following the
proposed rule, and more than two years
after publication of the updated DSM.
61 FR 52695. In addition to updating
references to the most current DSM in
38 CFR 4.125, the rulemaking included
changes to the VASRD evaluation
criteria for mental disorders under 38
CFR 4.130, which had not been revised
since 1964 when the rule was first
published for public viewing. The
previous rulemaking also proposed
changes to four other portions of 38 CFR
Part 4. Due to the significant nature of
the changes made, a proposed rule was
required to provide prior notice and
solicit public comment on the nature
and impact of the changes. It should
also be noted that, at that time, the
concept of an interim final rule did not
exist.

In stark contrast, the current rule only
updates nomenclature in the VASRD
and other regulations to be consistent
with DSM-5; evaluation criteria under
§4.130 remain unchanged. Given that
the current rulemaking does not change
evaluation criteria and given the need to
ensure veterans receive timely and
accurate disability compensation, VA is
making these changes through an
interim final rule. VA stresses that it
will consider and address significant
comments received within 60 days of
the date this interim final rule is
published in the Federal Register.

As previously noted, the American
Psychiatric Association released the

DSM-5 for clinical use in May 2013. At
that time, clinicians from VHA and
medical officers from VBA, as part of a
workgroup, reviewed the DSM-5 for
changes in diagnostic criteria, disability
nomenclature, and any other pertinent
shifts from the previous version. Based
upon their review of the DSM-5, the
changes from the DSM-IV were then
reviewed by VBA personnel with a
focus on the disability compensation
claims process. VBA determined that
the DSM-5 required that changes be
made to the VASRD nomenclature and
certain adjudication regulations. VBA
undertook an extensive development
process to ensure that all potential
issues were considered and adequately
addressed in the regulations. While this
process took considerable time, it
allowed VBA to anticipate and address
potential problems with rulemaking
prior to publication, ultimately saving
time.

For the foregoing reasons, the
Secretary of Veterans Affairs finds it is
impracticable, unnecessary, and
contrary to public interest to delay this
rulemaking for the purpose of soliciting
advance public comment or to have a
delayed effective date. Accordingly, VA
is issuing this rule as an interim final
rule with an immediate effective date.
We will consider and address
significant comments that are received
within 60 days of the date this interim
final rule is published in the Federal
Register.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
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communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this interim final rule
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of this rulemaking and its impact
analysis are available on VA’s Web site
at http://wwwl.va.gov/orpm/, by
following the link for “VA Regulations
Published.”

Regulatory Flexibility Act

The Secretary hereby certifies that
this interim final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
interim final rule will not affect any
small entities. Only certain VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This interim final rule will
have no such effect on State, local, and
tribal governments, or on the private
sector.

Paperwork Reduction Act

This interim final rule contains no
provisions constituting a collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this rule are 64.009, Veterans
Medical Care Benefits; 64.104, Pension
for Non-Service-Connected Disability
for Veterans; 64.109, Veterans
Compensation for Service-Connected
Disability; and 64.110, Veterans
Dependency and Indemnity
Compensation for Service-Connected
Death.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Jose
D. Riojas, Chief of Staff, Department of
Veteran Affairs, approved this
document on July 24, 2014, for
publication.

List of Subjects
38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health Care, Pensions, Radioactive
materials, Veterans, Vietnam.

38 CFR Part 4

Disability benefits, Incorporation by
reference, Pensions, Veterans.

Dated: July 29, 2014.
Robert C. McFetridge,
Director, Regulation Policy and Management,
Office of the General Counsel, Department
of Veterans Affairs.

For the reasons set forth in the
preamble, the Department of Veterans
Affairs amends 38 CFR parts 3 and 4 as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2. Revise § 3.384 to read as follows:

§3.384 Psychosis.

For purposes of this part, the term
“psychosis” means any of the following
disorders listed in the American
Psychiatric Association’s Diagnostic and
Statistical Manual of Mental Disorders,
Fifth Edition (DSM-5) (see §4.125 for
availability information):

(a) Brief Psychotic Disorder;

(b) Delusional Disorder;

(c) Psychotic Disorder Due to Another
Medical Condition;

(d) Other Specified Schizophrenia
Spectrum and Other Psychotic Disorder;

(e) Schizoaffective Disorder;

(f) Schizophrenia;

(g) Schizophreniform Disorder; and

(h) Substance/Medication-Induced
Psychotic Disorder.

(Authority: 38 U.S.C. 501(a), 1101, 1112(a)
and (b))

PART 4—SCHEDULE FOR RATING
DISABILITIES

Subpart B—Disability Ratings

m 3. The authority citation for part 4
continues to read as follows:

Authority: 38 U.S.C. 1155, unless
otherwise noted.

m 4. Revise §4.125(a) to read as follows:

§4.125 Diagnosis of mental disorders.

(a) If the diagnosis of a mental
disorder does not conform to DSM-5 or
is not supported by the findings on the
examination report, the rating agency
shall return the report to the examiner
to substantiate the diagnosis. Diagnostic
and Statistical Manual of Mental
Disorders, Fifth Edition (DSM-5),
American Psychiatric Association
(2013), is incorporated by reference into
this section with the approval of the
Director of the Federal Register under 5
U.S.C. 552(a) and 1 CFR part 51. To
enforce any edition other than that
specified in this section, the Department
of Veterans Affairs must publish notice
of change in the Federal Register and
the material must be available to the
public. All approved material is
available from the American Psychiatric
Association, 1000 Wilson Boulevard,
Suite 1825, Arlington, VA 22209-3901,
703-907-7300, http://www.dsm5.org. It
is also available for inspection at the
Office of Regulation Policy and
Management, Department of Veterans
Affairs, 810 Vermont Avenue NW.,
Room 1068, Washington, DC 20420. It is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
information at NARA, call 202-741-
6030 or go to http://www.archives.gov/
federal register/code of federal

regulations/ibr_publications.html.
* * * * *

m 5. Revise §4.126(c) to read as follows:

§4.126 Evaluation of disability from
mental disorders.
* * * * *

(c) Neurocognitive disorders shall be
evaluated under the general rating
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formula for mental disorders; neurologic
deficits or other impairments stemming
from the same etiology (e.g., a head
injury) shall be evaluated separately and
combined with the evaluation for
neurocognitive disorders (see § 4.25).

* * * * *

W 6. Revise §4.127 to read as follows:

§4.127 Intellectual disability (intellectual
developmental disorder) and personality
disorders.

Intellectual disability (intellectual
developmental disorder) and
personality disorders are not diseases or
injuries for compensation purposes,
and, except as provided in § 3.310(a) of
this chapter, disability resulting from
them may not be service-connected.
However, disability resulting from a
mental disorder that is superimposed
upon intellectual disability (intellectual
developmental disorder) or a
personality disorder may be service-
connected.

(Authority: 38 U.S.C. 1155)

m 7. Revise §4.130 to read as follows:

§4.130 Schedule of ratings—Mental
disorders.

The nomenclature employed in this
portion of the rating schedule is based
upon the American Psychiatric
Association’s Diagnostic and Statistical
Manual of Mental Disorders, Fifth
Edition (DSM-5) (see §4.125 for
availability information). Rating
agencies must be thoroughly familiar
with this manual to properly implement
the directives in § 4.125 through §4.129
and to apply the general rating formula
for mental disorders in §4.130. The
schedule for rating for mental disorders
is set forth as follows:

9201 Schizophrenia

9202 [Removed]

9203 [Removed]

9204 [Removed]

9205 [Removed]

9208 Delusional disorder

9210 Other specified and unspecified

schizophrenia spectrum and other
psychotic disorders

9211 Schizoaffective disorder

9300 Delirium

9301 Major or mild neurocognitive disorder
due to HIV or other infections

9304 Major or mild neurocognitive disorder
due to traumatic brain injury

9305 Major or mild vascular neurocognitive
disorder

9310 Unspecified neurocognitive disorder

9312 Major or mild neurocognitive disorder
due to Alzheimer’s disease

9326 Major or mild neurocognitive disorder
due to another medical condition or
substance/medication-induced major or
mild neurocognitive disorder

9327 [Removed]

9400 Generalized anxiety disorder

9403 Specific phobia; social anxiety
disorder (social phobia)

9404 Obsessive compulsive disorder

9410 Other specified anxiety disorder

9411 Posttraumatic stress disorder

9412 Panic disorder and/or agoraphobia

9413 Unspecified anxiety disorder

9416 Dissociative amnesia; dissociative
identity disorder

9417 Depersonalization/Derealization
disorder

9421 Somatic symptom disorder

9422 Other specified somatic symptom and
related disorder

9423 Unspecified somatic symptom and
related disorder

9424 Conversion disorder (functional
neurological symptom disorder)

9425 Illness anxiety disorder

9431 Cyclothymic disorder

9432 Bipolar disorder

9433 Persistent depressive disorder
(dysthymia)

9434 Major depressive disorder

9435 Unspecified depressive disorder

9440 Chronic adjustment disorder

GENERAL RATING FORMULA FOR MENTAL DISORDERS

Rating

Total occupational and social impairment, due to such symptoms as: gross impairment in thought processes or communication; per-
sistent delusions or hallucinations; grossly inappropriate behavior; persistent danger of hurting self or others; intermittent inability
to perform activities of daily living (including maintenance of minimal personal hygiene); disorientation to time or place; memory

loss for names of close relatives, own occupation, or own name.

Occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or
mood, due to such symptoms as: suicidal ideation; obsessional rituals which interfere with routine activities; speech intermittently
illogical, obscure, or irrelevant; near-continuous panic or depression affecting the ability to function independently, appropriately
and effectively; impaired impulse control (such as unprovoked irritability with periods of violence); spatial disorientation; neglect of
personal appearance and hygiene; difficulty in adapting to stressful circumstances (including work or a worklike setting); inability to
establish and maintain effective relationships.

Occupational and social impairment with reduced reliability and productivity due to such symptoms as: flattened affect; circumstan-
tial, circumlocutory, or stereotyped speech; panic attacks more than once a week; difficulty in understanding complex commands;
impairment of short- and long-term memory (e.g., retention of only highly learned material, forgetting to complete tasks); impaired
judgment; impaired abstract thinking; disturbances of motivation and mood; difficulty in establishing and maintaining effective work

and social relationships.

Occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occu-
pational tasks (although generally functioning satisfactorily, with routine behavior, self-care, and conversation normal), due to such
symptoms as: depressed mood, anxiety, suspiciousness, panic attacks (weekly or less often), chronic sleep impairment, mild

memory loss (such as forgetting names, directions, recent events).

Occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupa-

100

70

50

30

tional tasks only during periods of significant stress, or symptoms controlled by continuous medication. 10

A mental condition has been formally diagnosed, but symptoms are not severe enough either to interfere with occupational and so-

cial functioning or to require continuous medication.

9520 Anorexia nervosa

9521 Bulimia nervosa

RATING FORMULA FOR EATING DISORDERS

Rating

Self-induced weight loss to less than 80 percent of expected minimum weight, with incapacitating episodes of at least six weeks total
duration per year, and requiring hospitalization more than twice a year for parenteral nutrition or tube feeding.
Self-induced weight loss to less than 85 percent of expected minimum weight with incapacitating episodes of six or more weeks total

duration per year.

100

60
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RATING FORMULA FOR EATING DISORDERS—Continued

Rating

Self-induced weight loss to less than 85 percent of expected minimum weight with incapacitating episodes of more than two but less
than six weeks total duration per year. 30
Binge eating followed by self-induced vomiting or other measures to prevent weight gain, or resistance to weight gain even when
below expected minimum weight, with diagnosis of an eating disorder and incapacitating episodes of up to two weeks total dura-

tion per year. 10
Binge eating followed by self-induced vomiting or other measures to prevent weight gain, or resistance to weight gain even when
below expected minimum weight, with diagnosis of an eating disorder but without incapacitating episodes. 0

Note 1: An incapacitating episode is a period during which bed rest and treatment by a physician are required.
Note 2: Ratings under diagnostic codes 9201 to 9440 will be evaluated using the General Rating Formula for Mental Disorders. Ratings under
diagnostic codes 9520 and 9521 will be evaluated using the General Rating Formula for Eating Disorders.

(Authority: 38 U.S.C. 1155) m 8. Amend Appendix A to part 4 by Appendix A to Part 4—Table of
revising the entries for Sec. 4.130 to Amendments and Effective Dates Since
read as follows: 1946
Diagnostic
Sec. code No.
4130 it Re-designated from §4.132 November 7, 1996.

9200 Removed February 3, 1988.
9201 Criterion February 3, 1988; Title August 4, 2014.
9202 Criterion February 3, 1988; removed August 4, 2014.
9203 Criterion February 3, 1988; removed August 4, 2014.
9204 Criterion February 3, 1988; removed August 4, 2014.
9205 Criterion February 3, 1988; criterion November 7, 1996; Removed August 4, 2014.
9206 Criterion February 3, 1988; removed November 7, 1996.
9207 Criterion February 3, 1988; removed November 7, 1996.
9208 Criterion February 3, 1988; removed November 7, 1996.
9209 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9210 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9211 Added November 7, 1996.
9300 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996.
9301 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9302 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9303 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9304 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9305 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9306 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9307 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9308 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9309 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9310 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9311 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9312 Added March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9313 Added March 10, 1976; removed February 3, 1988.
9314 Added March 10, 1976; removed February 3, 1988.
9315 Added March 10, 1976; criterion February 3, 1988; removed November 7, 1996.

9316-9321 Added March 10, 1976; removed February 3, 1988.
9322 Added March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9323 Added March 10, 1976; removed February 3, 1988.
9324 Added March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9325 Added March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9326 Added March 10, 1976; removed February 3, 1988; added November 7, 1996; Title August 4, 2014.
9327 Added November 7, 1996; removed August 4, 2014.

9400-9411 Evaluations February 3, 1988.
9400 Criterion March 10, 1976; criterion February 3, 1988.
9401 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9402 Criterion March 10, 1976; criterion February 3, 1988; removed November 7, 1996.
9403 Criterion March 10, 1976; criterion February 3, 1988; criterion November 7, 1996; Title August 4, 2014.
9410 Added March 10, 1976; criterion February 3, 1988; Title August 4, 2014.
9411 Added February 3, 1988.
9412 Added November 7, 1996.
9413 Added November 7, 1996; Title August 4, 2014.
9416 Added November 7, 1996; Title August 4, 2014.
9417 Added November 7, 1996; Title August 4, 2014.
9421 Added November 7, 1996; Title August 4, 2014.
9422 Added November 7, 1996; Title August 4, 2014.
9423 Added November 7, 1996; Title August 4, 2014.
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Diagnostic

Sec. code No.

9424 Added November 7, 1996; Title August 4, 2014.
9425 Added November 7, 1996; Title August 4, 2014.
9431 Added November 7, 1996.

9432 Added November 7, 1996.

9433 Added November 7, 1996; Title August 4, 2014.
9434 Added November 7, 1996.

9435 Added November 7, 1996; Title August 4, 2014.
9440 Added November 7, 1996.

9500 Criterion March 10, 1976; criterion February 3, 1988.
9501 Criterion March 10, 1976; criterion February 3, 1988.
9502 Criterion March 10, 1976; criterion February 3, 1988.
9503 Removed March 10, 1976.

9504 Criterion September 9, 1975; removed March 10, 1976.
9505 Added March 10, 1976; criterion February 3, 1988.
9506 Added March 10, 1976; criterion February 3, 1988.
9507 Added March 10, 1976; criterion February 3, 1988.
9508 Added March 10, 1976; criterion February 3, 1988.
9509 Added March 10, 1976; criterion February 3, 1988.
9510 Added March 10, 1976; criterion February 3, 1988.
9511 Added March 10, 1976; criterion February 3, 1988.
9520 Added November 7, 1996.

9521 Added November 7, 1996.

* * * * * m 9. Amend Appendix B to part 4 by Appendix B to Part 4—Numerical Index
revising the entries for diagnostic codes  of Disabilities
9201 through 9521 to read as follows:

Diagnostic code
No.

Mental Disorders

Schizophrenia.

Delusional disorder.

Other specified and unspecified schizophrenia spectrum and other psychotic disorders.

Schizoaffective Disorder.

Delirium.

Major or mild neurocognitive disorder due to HIV or other infections.

Major or mild neurocognitive disorder due to traumatic brain injury.

Major or mild vascular neurocognitive disorder.

Unspecified neurocognitive disorder.

Major or mild neurocognitive disorder due to Alzheimer’s disease.

Major or mild neurocognitive disorder due to another medical condition or substance/medication-induced major or mild
neurocognitive disorder.

Generalized anxiety disorder.

Specific phobia; social anxiety disorder (social phobia).

Obsessive compulsive disorder.

Other specified anxiety disorder.

Posttraumatic stress disorder.

Panic disorder and/or agoraphobia.

Unspecified anxiety disorder.

Dissociative amnesia; dissociative identity disorder.

Depersonalization/derealization disorder.

Somatic symptom disorder.

Other specified somatic symptom and related disorder.

Unspecified somatic symptom and related disorder.

Conversion disorder (functional neurological symptom disorder).

lliness anxiety disorder.

Cyclothymic disorder.

Bipolar disorder.

Persistent depressive disorder (dysthymia).

Major depressive disorder.

Unspecified depressive disorder.

Chronic adjustment disorder.

Anorexia nervosa.

Bulimia nervosa.

* * * * * * *
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m 10. In Appendix C to part 4, revise the ~ Appendix C to Part 4—Alphabetical
entries for mental disorders to read as Index of Disabilities
follows:
Diagnostic
code No.
Mental disorders:
AANOTEXIA NMEIVOSA ...ttt ettt ettt ettt b e et e s a et et e et e e e b e e eae e e bt e eae e et e e e as e e sae e et e e ehs e e b e e eae e e bt e et e e beeaabeenbeeeateesaneebeaaaneeas 9520
Bipolar disorder ..... 9432
Bulimia nervosa .........cccocee..e. 9521
Chronic adjustment diSOrder ..........ccccoveiiieiiieenieeeese e 9440
Conversion disorder (functional neurological symptom disorder). .. 9424
Cyclothymic diSOIEr ........coiuiiiiiiiiieiee e e 9431
Delirium ......ccocoeveenen. 9300
Delusional disorder ............cccocoeeviiiiininnns 9208
Depersonalization/derealization disorder .................... 9417
Dissociative amnesia; dissociative identity disorder ... 9416
Generalized ANnXIEtY GISOTTET ..........ciiuiiiiiiiieee ettt ettt h e e st e e sb et e bt e ea e e e bt e saa e e be e e ab e e sh e e sabeeebe e e bt e ebeeebeenaneeneenane 9400
L=t = T =y VAo (1= o ] o (= PP PR PP UPPP PRSPPI 9425
Major depressive diSOrAer ..........cccoccviiiiiiiiiiiiieerienee e 9434
Major or mild neurocognitive disorder due to Alzheimer’s disease 9312
Major or mild neurocognitive disorder due to another medical condition or substance/medication-induced major or mild
LT U] TeTeTe g 11NV =T E=ToT o =1 SO EP ST RPSPPRP T 9326
Major or mild neurocognitive disorder due to HIV or other infeCtions ............ccociiiiiiiiiiii e 9301
Major or mild neurocognitive disorder due to traumatic brain injury ..... 9304
Major or mild vascular neurocognitive disorder .............cccocceeeiiinnnns 9305
Obsessive COMPUISIVE AISOTET .......cc.eiiiiiiiiiiiie ittt s sne e 9404
Other specified and unspecified schizophrenia spectrum and other psychotic disorders ... 9210
Other specified anxiety dISOIET ..........cooiiiiiiiie e 9410
Other specified somatic symptom and related disorder .... 9422
Panic disorder and/or agoraphobia ...........ccccceeviieriennncens 9412
Persistent depressive disorder (dysthymia) .. 9433
Posttraumatic stress disorder .... 9411
Schizoaffective disorder ............ 9211
Schizophrenia .........cccoceeenee. 9201
Somatic symptom disOrder ..........cccecverviiriieniieeneenieeene 9421
Specific phobia; social anxiety disorder (social PhobIa) ..........ooiiiiiiiii e e 9403
Unspecified somatic symptom and related diSOMAEN ..........ociiiiiiiiiiiiiic e st 9423
Unspecified anxiety disorder ...........ccoooveveenieeieennen. 9413
Unspecified depressive disorder ......... 9435
Unspecified neurocognitive disorder 9310

* *

[FR Doc. 2014-18150 Filed 8-1-14; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2011-0609; FRL-9914-48-
Region 10]

Approval and Promulgation of
Implementation Plans; Alaska:
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
submittals from Alaska to address the
interstate transport provisions of the
Clean Air Act (CAA) for the 2006 fine
particulate matter (PM, s), 2008 ozone,

and 2008 lead (Pb) National Ambient
Air Quality Standards (NAAQS). The
CAA requires that each SIP contain
adequate provisions prohibiting air
emissions that will have certain adverse
air quality effects in other states. The
EPA has determined that Alaska’s SIP
submittals on March 29, 2011, and July
9, 2012, contain adequate provisions to
ensure that air emissions in Alaska do
not significantly contribute to
nonattainment or interfere with
maintenance of the 2006 PM, s, 2008
ozone, and 2008 Pb NAAQS in any
other state.

DATES: This final rule is effective on
September 3, 2014.

ADDRESSES: The EPA has established a
docket for this action under Docket
Identification No. EPA-R10-OAR-
2011-0609. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information

may not be publicly available, i.e.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
EPA Region 10, Office of Air, Waste,
and Toxics, AWT-107, 1200 Sixth
Avenue, Seattle, Washington 98101. The
EPA requests that you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Keith Rose at: (206) 553—1949,


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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rose.keith@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us” or “our” is used, it is
intended to refer to the EPA.
Information is organized as follows:

Table of Contents

1. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

On March 29, 2011, and July 9, 2012,
Alaska submitted SIP revisions to the
EPA demonstrating that the Alaska SIP
meets the interstate transport
requirements of CAA section
110(a)(2)(D)(i) for the 2006 PM. s, 2008
ozone, and 2008 lead NAAQS. On April
28, 2014, we proposed approval of
Alaska’s submittals (79 FR 23303). An
explanation of the CAA requirements
and implementing regulations that are
met by these SIP revisions, a detailed
explanation of the revisions, and the
EPA’s reasons for the proposed action
were provided in the notice of proposed
rulemaking on April 28, 2014, and will
not be restated here. The public
comment period for our proposed action
ended on May 28, 2014. We received
one comment expressing support for
EPA’s proposed approval of the state’s
interstate transport SIP submission.

II. Final Action

The EPA is approving the SIP
submittals from Alaska on March 29,
2011, and July 9, 2012, to address the
interstate transport provisions of the
CAA section 110(a)(2)(D)(i)(I) for the
2006 PM, 5, 2008 ozone, and 2008 Pb
NAAQS. The EPA has determined that
Alaska’s SIP submittals on March 29,
2011, and July 9, 2012, contain adequate
provisions to ensure that air emissions
in Alaska do not significantly contribute
to nonattainment or interfere with
maintenance of the 2006 PM, s, 2008
ozone, and 2008 Pb NAAQS in any
other state.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,

provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
this action does not involve technical
standards; and does not provide the
EPA with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898 (59 FR 7629,
February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and the EPA notes
that it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Lead, Particulate matter, and
Reporting and recordkeeping
requirements.

Dated: July 8, 2014.

Dennis J. McLerran,
Regional Administrator, Region 10.

Therefore, 40 CFR part 52 is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart C—Alaska
m 2.In § 52.70, the table in paragraph (e)

is amended by adding two entries at the
end of the table to read as follows:

§52.70 Identification of plan.
* * * * *
(e) * *x %
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EPA-APPROVED ALASKA NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES
Applicable geo- :
Name of SIP provision graphic or non- Stateds;gmlttal EPA approval date Comments
attainment area
Section 110(a)(2) Infrastructure and Interstate Transport
Interstate  Transport  Require- Statewide ........ 3/29/2011 8/4/14 [Insert Federal Register ci- Approves SIP for purposes of CAA
ments—2008 Ozone and 2006 tation]. section 110(a)(2)(D)(i)(I) for the
PMs.s NAAQS. 2008 Ozone and 2006 PMys
NAAQS.
Interstate  Transport  Require- Statewide ........ 7/9/2012 8/4/14 [Insert Federal Register ci- Approves SIP for purposes of CAA

ments—2008 Lead NAAQS.

tation].

section 110(a)(2)(D)(i)(l) for the
2008 Lead NAAQS.

[FR Doc. 2014-18200 Filed 8—-1-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2010-0332; FRL-9914-45-
Region 6]

Approval and Promulgation of
Implementation Plans; Texas;
Reasonably Available Control
Technology for the 1997 8-Hour Ozone
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
the Texas State Implementation Plan
(SIP) as it applies to the volatile organic
compound (VOC) sources in the offset
lithographic printing source category.
We are approving revisions to the
regulations for this source category as
they apply in the Dallas/Fort Worth
(DFW), El Paso and Houston/Galveston/
Brazoria (HGB) areas. These revisions
are based on the recommendations for
Reasonably Available Control
Technology (RACT) in the Control
Technique Guideline (CTG) issued in
2006 entitled, “Lithographic Printing
Materials and Letterpress Printing
Materials.” We are also approving the
corresponding RACT analysis for this
category for both the HGB and DFW
1997 8-hour ozone nonattainment areas.
The EPA is approving these revisions
pursuant the federal Clean Air Act (the
Act, CAA) and consistent with the
EPA’s guidance.

DATES: This final rule is effective on
September 3, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06—-0OAR-2010-0332. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. To inspect the hard copy
materials, please schedule an
appointment with the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253.

FOR FURTHER INFORMATION CONTACT: Ms.
Ellen Belk, Air Planning Section
(6PD-L), telephone: (214) 665—2164,
email address: belk.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refer to EPA.

Table of Contents

I. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

The background for today’s final rule
is discussed in our March 12, 2014
proposal to approve revisions to the
Texas SIP (79 FR 13963). In that action,
we proposed to approve one submittal
in full, and portions of two separate
submittals: A Texas SIP revision
submitted by the Texas Commission on

Environmental Quality (TCEQ) in April,
2010, which updates the regulations
that apply to offset lithographic printing
based on the 2006 CTG for this category,
and the portions of two other Texas SIP
revisions submitted by the TCEQ in
April, 2010, containing a RACT analysis
for this source category for the DFW and
the HGB areas. The TCEQ SIP
submittals we proposed to approve
March 12, 2014, and which we are
approving in this final action are:

(a) VOC CTG Update: CTG Category
Offset Lithographic Rulemaking,
adopted on March 10, 2010 and
submitted April 5, 2010, providing rule
revisions to 30 TAC, Chapter 115
Control of Air Pollution from Volatile
Organic Compounds, Subchapter E,
Division 4, “Offset Lithographic
Printing”” which apply to offset
lithographic printing lines located in the
Dallas-Fort Worth (Collin, Dallas,
Denton, Ellis, Johnson, Kaufman,
Parker, Rockwall, and Tarrant counties),
El Paso, and Houston-Galveston-
Brazoria (Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty,
Montgomery and Waller counties) areas.
This submittal addresses
recommendations for Reasonably
Available Control Technology (RACT)
in the Control Technique Guideline
(CTG) issued in 2006 entitled,
“Lithographic Printing Materials and
Letterpress Printing Materials” for the
DFW and HGB areas, and also updates
the rules for this source category for
DFW, El Paso, and HGB.

(b) a portion of the 2010 HGB
Attainment Demonstration SIP Revision
for the 1997 8-hour Ozone
Nonattainment Area, the RACT Analysis
for the Offset Lithographic CTG
Category, adopted March 10, 2010 and
submitted April 6, 2010, and

(c) a portion of the 2010 DFW RACT,
Rule, and Contingency SIP Revision for
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the 1997 8-hour Ozone Nonattainment
Area, the RACT Analysis for the Offset
Lithographic CTG Category, adopted
March 10, 2010 and submitted April 6,
2010.

Our March 12, 2014 proposal
provides a detailed description of the
revisions and the rationale for EPA’s
proposed actions, together with a
discussion of the opportunity to
comment. The public comment period
for these actions closed on April 11,
2014. See the Technical Support
Document in the docket for this
rulemaking and our proposal at 79 FR
13963 for more information. We did not
receive any comments regarding our
proposal. Therefore, we are finalizing
our action as proposed.

II. Final Action

The EPA is approving Texas’ 2010 SIP
revisions for the VOC CTG source
category Offset Lithographic Printing
rules. We are approving revisions to the
following sections within 30 TAC
Chapter 115: 115.440, 115.441, 115.442,
115.443, 115.445, 115.446, and 115.449.
In addition, the EPA is finding that for
this CTG category Texas has RACT-level
controls in place for the HGB and DFW
Areas under the 1997 8-hour ozone
standard. The EPA is approving these
revisions in accordance with sections
110, 172(c) and 182 of the federal Clean
Air Act and consistent with the EPA’s
guidance.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposed of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: July 18, 2014.
Samuel Coleman,
Acting Regional Administrator, Region 6.
Therefore, 40 CFR part 52 is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m2.In§52.2270:
m a. In paragraph (c), the table titled
“EPA Approved Regulations in the
Texas SIP” is amended by revising the
entries for Sections 115.440, 115.442,
115.443, 115.445, 115.446 and 115.449
and adding a new entry in sequential
order for Section 115.441.
m b. In paragraph (e), the table titled
“EPA Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Texas SIP” is amended
by adding two entries at the end of the
table for “VOC RACT finding for
Lithographic Printing under the 1997 8-
hour ozone NAAQS, including the 2006
EPA-issued CTG ”.

The revisions and additions read as
follows:

§52.2270 Identification of plan.
* * * * *
(C) * * %
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EPA APPROVED REGULATIONS IN THE TEXAS SIP

State
- ) . approval/ ;
State citation Title/subject submittal EPA approval date Explanation
date

Subchapter E—Solvent-Using Processes
Division 4: Offset Lithographic Printing

Section 115.440 ........ Applicability and Definitions ....... 3/10/2010 8/4/2014 [Insert Federal Reg-
ister citation).

Section 115.441 ........ Exemptions ......ccccccoeeviieiiiieenne 3/10/2010 8/4/2014 [Insert Federal Reg-
ister citation).

Section 115.442 ........ Control Requirements ................ 3/10/2010 8/4/2014 [Insert Federal Reg-
ister citation).

Section 115.443 ........ Alternate Control Requirements 3/10/2010 8/4/2014 [Insert Federal Reg-
ister citation).

Section 115.445 ........ Approved Test Methods ............. 3/10/2010 8/4/2014 [Insert Federal Reg-
ister citation).

Section 115.446 ........ Monitoring and Recordkeeping 3/10/2010 8/4/2014 [Insert Federal Reg-
Requirements. ister citation).

Section 115.449 ........ Compliance Schedules .............. 3/10/2010 8/4/2014 [Insert Federal Reg-
ister citation).

* * * * *
(e) * x %
* * * * *

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

Applicable State
Nar;:)e\/i(;ifoilP r?c?r?-g;?zfiﬂlr% eonrt submittal/ EPA approval date Comments
P area effective date

VOC RACT finding for
Lithographic Print-
ing under the 1997
8-hour ozone
NAAQS, including
the 2006 EPA-
issued CTG.

VOC RACT finding for
Lithographic Print-
ing under the 1997
8-hour ozone
NAAQS, including
the 2006 EPA-
issued CTG.

Houston-Galveston-Brazoria
(Brazoria, Chambers, Fort
Bend, Galveston, Harris, Lib-

Counties, TX).

Dallas-Fort Worth (Collin, Dallas,
Denton, Ellis, Johnson, Kauf-
man, Parker, Rockwall, and
Tarrant Counties, TX).

erty, Montgomery and Waller

4/6/2010

4/6/2010

8/4/2014 [Insert Federal Reg-

ister citation].

8/4/2014 [Insert Federal Reg-

ister citation).

HGB as Severe.

DFW as Moderate and Serious.

* * * * *

[FR Doc. 2014-18182 Filed 8-1-14; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2014-0468; FRL-9914-52—
Region 7]

Approval and Promulgation of
Implementation Plans; State of
Nebraska; Fine Particulate Matter New
Source Review Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
Implementation Plan (SIP) for the State
of Nebraska. This action will amend the
SIP to include revisions to Nebraska’s
Air Quality Regulations “Definitions”,
“Construction Permits—When
Required”, and “Prevention of
Significant Deterioration of Air Quality”
to make the state regulations consistent
with the Federal regulations for the fine
Particulate Matter (PM, s) Prevention of
Significant Deterioration (PSD) program.
This revision will amend the state
minor source construction permitting
program including the addition of a
minor source permitting threshold for
PM, 5. These revisions are necessary to
properly manage the increment
requirements (maximum allowable
deterioration to the air quality) of the
PSD program and assure continued
attainment with the PM, s National
Ambient Air Quality Standards
(NAAQS). This action also recognizes
the state’s request to not include, into
the SIP, provisions relating to
Significant Impact Levels (SILs) and
Significant Monitoring Concentrations
(SMCs). These provisions were vacated
and remanded by the U.S. Court of
Appeals for the District of Columbia on
January 22, 2013.

DATES: This direct final rule will be
effective October 3, 2014, without
further notice, unless EPA receives
adverse comment by September 3, 2014.
If EPA receives adverse comment, we
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2014-0468, by one of the
following methods:

1. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: crable.gregory@epa.gov.

3. Mail or Hand Delivery: Greg Crable,
Environmental Protection Agency, Air

Planning and Development Branch,
11201 Renner Boulevard, Lenexa,
Kansas 66219.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2014—
0468. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Air Planning and Development Branch,
11201 Renner Boulevard, Lenexa,
Kansas 66219. The Regional Office’s
official hours of business are Monday
through Friday, 8:00 to 4:30 excluding
legal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT: Greg
Crable, Environmental Protection

Agency, Air Planning and Development
Branch, 11201 Renner Boulevard,
Lenexa, Kansas 66219 at (913) 551—
7391, or by email at crable.gregory@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA. This section
provides additional information by
addressing the following:

1. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?

III. What action is EPA taking?

I. What is being addressed in this
document?

EPA is approving revisions into the
SIP to include amendments to Title 129
of the Nebraska Air Quality Regulations
as they apply to Prevention of
Significant Deterioration (PSD) of air
quality. We are approving rule revisions
to Chapter 1, “Definitions”; Chapter 17,
“Construction Permits—When
Required”’; and Chapter 19, “Prevention
of Significant Deterioration of Air
Quality”. The revisions make the state
regulations consistent with Federal
regulations for the PM, s PSD program.
This revision will amend the state
minor source construction permitting
program including the addition of a
minor source permitting threshold for
PM, 5. A level consistent with the
significance thresholds for PSD was
added to be consistent with Federal
regulations. These revisions are
necessary to properly manage the
increment requirements (maximum
allowable deterioration to the air
quality) of the PSD program and assure
continued attainment with the PM, s
NAAQS. The rules are amended to
correspond with the Federal regulation
for implementation of the PM, s PSD
program as identified in 40 CFR 52.21.

The following definitions are revised
to match the Federal regulation:
Baseline area; major source baseline
date; minor source baseline date;
regulated NSR pollutant; regulated
pollutant for fee purposes; significant;
and significant emissions unit.

Revisions provide clarification that
only pollutants specifically listed in
state statute require a construction
permit application fee and adds
emission levels for PM; s to the table of
significant levels that, if exceeded,
would preclude the issuance of a
construction permit. Also, revisions
included the incorporation of Federal
regulations by reference, the
requirements for sources that impact
Federal Class I areas; added PM, s to the
definition of “significant” for PSD
purposes; added PM, s to the list of
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allowable ambient air increments for
PSD purposes and PM, s parameters to
the list of exceptions from an air quality
analysis for PSD purposes; and finally,
added a definition of significant impact
levels for PMs s.

This action is also consistent with the
state’s request to not include the SIP
provisions relating the Significant
Impact Levels (SILs) and Significant
Monitoring Concentrations (SMCs). On
January 22, 2013, the U.S. Court of
Appeals for the District of Columbia
vacated and remanded the provisions at
40 CFR 51.166(k)(2) and 52.21(k)(2)
concerning implementation of the PM; s
SILs and vacated the provisions at 40
CFR 51.166(i)(5)(i)(c) and
52.21(i)(5)(i)(c) (adding the PM, s SMCs)
that were promulgated as part of the
October 20, 2010, PSD rule for PM, 5
PSD—Increments, SILs and SMCs, 75
FR 64864.

II. Have the requirements for approval
of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

III. What action is EPA taking?

EPA is approving the state’s request to
revise the SIP to include amendments to
the Nebraska air quality rules as they
apply to the PSD of air quality. The rule
is amended to correspond with the final
Federal regulation necessary for the
PM, 5 implementation of the PSD
program. Per the state’s June 27, 2013,
request, EPA is not including provisions
of the 2010 PM,» s PSD—Increments,
SILs and SMCs rule (75 FR 64865,
October 20, 2010) relating to SILs and
SMCs that were affected by the January
22,2013, U.S. Court of Appeals decision
into SIP.

We are publishing this direct final
rule without a prior proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. EPA does not
anticipate adverse comment because the
revisions to the existing rules are
routine and consistent with the Federal
regulations, thereby, strengthening the
SIP. However, in the ‘“Proposed Rules”
section of today’s Federal Register, we
are publishing a separate document that
will serve as the proposed rule. If
adverse comments are received on this
direct final rule we will not institute a
second comment period on this action.
Any parties interested in commenting

must do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document. Should EPA receive adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the
subject of an adverse comment.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review under
Executive Orders 12866 and 13563 (76
FR 3821, January 21, 2011). This action
is also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). Thus Executive Order
13132 does not apply to this action.
This action merely approves a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045, “Protection of Children
from Environmental Health Risks and

Safety Risks” (62 FR 19885, April 23,
1997) because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA when it reviews a state submission,
to use VCS in place of a state
submission that otherwise satisfies the
provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This action does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Burden is defined
at 5 CFR 1320.3(b).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2014. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the final
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rulemaking. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Air quality,
Prevention of significant deterioration,
Incorporation by reference, Particulate
matter, Reporting and recordkeeping
requirements.

40 CFR Part 70

Administrative practice and
procedure, Air pollution control,

Intergovernmental relations, Operating
permits, Reporting and recordkeeping
requirements.

Dated: July 21, 2014.
Mike Brincks,
Acting Regional Administrator, Region 7.

For the reasons stated in the
preamble, the Environmental Protection
Agency is amending 40 CFR parts 52
and 70 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

EPA-APPROVED NEBRASKA REGULATIONS

Authority: 42 U.S.C. 7401 et. seq.

Subpart CC—Nebraska

m 2.In §52.1420 the table in paragraph
(c) is amended by revising the entries
for 129-1, 129-17, and 129-19 to read
as follows:

§52.1420 Identification of plan.
* * * * *
(C) * *x %

Ngf)arﬁgrl:a Title Statedzftfgctlve EPA approval date Explanation
STATE OF NEBRASKA
Department of Environmental Quality
Title 129—Nebraska Air Quality Regulations
129-1 ... Definitions .....cceeiiiiiiieie 4/1/2012  8/4/2014 [Insert Federal
Register citation).
129-17 .... Construction Permits—When Required ............c.cce.... 4/1/2012 8/4/2014 [Insert Federal Approval does not include
Register citation). Nebraska’s revisions to
sections 001.02T and
013.04T pertaining to
ethanol production facili-
ties, which were not sub-
mitted by the State.
129-19 .... Prevention of Significant Deterioration of Air Quality .... 4/1/2012  8/4/2014 [Insert Federal Provisions of the 2010
Register citation). PM, s PSD—Increments,
SILs and SMCs rule (75
FR 64865, October 20,
2010) relating to SlLs
and SMCs that were af-
fected by the January
22, 2013 U.S. Court of
Appeals decision are not
SIP approved.
* * * * *

PART 70—STATE OPERATING
PERMITS PROGRAMS

m 3. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4. Appendix A to Part 70 is amended
by adding, in alphabetical order, new
paragraph (1) under the heading
“Nebraska; City of Omaha; Lincoln-
Lancaster County Health Department
to read as follows:

”

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Nebraska; City of Omaha; Lincoln-Lancaster
County Health Department

* * * * *

(1) The Nebraska Department of
Environmental Quality approved a revision
to NDEQ Title 129, Chapter 1 on December
1, 2011, which became effective April 1,
2012. This revision was submitted on
February 13, 2013. We are approving this
program revision effective October 3, 2014.

* * * * *
[FR Doc. 201418257 Filed 8-1-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 37

[Docket No. CDC-2014-0011; NIOSH-276]
RIN 0920-AA57

Specifications for Medical
Examinations of Coal Miners

AGENCY: Centers for Disease Control and
Prevention, HHS.

ACTION: Interim final rule.

SUMMARY: With this action, the
Department of Health and Human
Services (HHS), in accordance with a
final rule recently published by the
Department of Labor’s Mine Safety and
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Health Administration (MSHA), is
amending its regulations to establish
standards for the approval of facilities
that conduct spirometry examinations
and to require that all coal mine
operators submit a plan for the
provision of spirometry and X-ray
examinations to all surface and
underground coal miners.

DATES: This rule is effective on August
4, 2014. Comments must be received by
October 3, 2014. The incorporation by
reference of certain publications listed
in the rule is approved by the Director
of the Federal Register as of August 4,
2014.

ADDRESSES: You may submit comments,
identified by “RIN 0920-AA57,” by any
of the following methods:

e Internet: Access the Federal e-
rulemaking portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: NIOSH Docket Office, 1090
Tusculum Avenue, MS C-34,
Cincinnati, OH 45226—-1998.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
relevant comments will be posted
without change to http://
www.regulations.gov including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: A.
Scott Laney, Research Epidemiologist,
Division of Respiratory Disease Studies,
NIOSH, Centers for Disease Control and
Prevention, 1095 Willowdale Road, MS
HG900.2, Morgantown, WV 26505—
2888; (304) 285-5754 (this is not a toll-
free number); alaney@cdc.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Public Participation
II. Background
A. History of Coal Workers’ Health
Surveillance Program
B. Need for Rulemaking
C. Statutory Authority
III. Issuance of an Interim Final Rule with
Immediate Effective Date
IV. Summary of Interim Final Rule
A. Subpart—Chest Radiographic
Examinations
B. Subpart—Spirometry Examinations
C. Subpart—General Requirements
V. Regulatory Assessment Requirements

A. Executive Orders 12866 and 13563

B. Regulatory Flexibility Act

C. Paperwork Reduction Act

D. Small Business Regulatory Enforcement

Fairness Act

E. Unfunded Mandates Reform Act of 1995

F. Executive Order 12988 (Civil Justice)

G. Executive Order 13132 (Federalism)

H. Executive Order 13045 (Protection of
Children from Environmental Health
Risks and Safety Risks)

. Executive Order 13211 (Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use)

J. Plain Writing Act of 2010

VI. Interim Final Rule

—

I. Public Participation

Interested persons or organizations
are invited to participate in this
rulemaking by submitting written views,
arguments, recommendations, and data.
Comments are invited on any topic
related to this rulemaking.

II. Background

A. History of Coal Workers’ Health
Surveillance Program and Statutory
Authority

All mining work generates fine
particles of dust in the air. Coal miners
who inhale excessive dust are known to
develop a group of diseases of the lungs
and airways, including silicosis, and
Coal Workers’ Pneumoconiosis (CWP),
and the chronic obstructive pulmonary
disease, including chronic bronchitis
and emphysema.! To address such
threats to the U.S. coal mining
workforce, the Coal Mine Health and
Safety Act was enacted in 1969 (Pub. L.
91-173) and amended by the Federal
Mine Safety and Health Act of 1977
(Pub. L. 95-164, 30 U.S.C. 801 et seq.)
(Mine Act). The statutes included an
enforceable 2 milligrams per cubic
meter limit on respirable dust exposure
during underground coal mine work (30
U.S.C. 842(b)(2)).2 The science available
at that time indicated that enforcement
of this limit would greatly reduce the
development of CWP, but could not
ensure that all miners would be
protected from developing disabling or
lethal disease.

The National Institute for
Occupational Safety and Health
(NIOSH) Coal Workers’ Health
Surveillance Program (CWHSP), also

1Petsonk EL, Parker JE [2008]. Coal workers’ lung
diseases and silicosis. In: Fishman AP, Elias J,
Fishman J, Grippi M, Senior R, Pack A eds.
Fishman’s Pulmonary Diseases and Disorders. 4th
ed. New York: McGraw-Hill, pp. 967-980.

2The Mine Safety and Health Administration
(MSHA) published a final rule lowering the existing
exposure limit from 2.0 mg/m3 to 1.5 mg/m3 in
underground and surface coal mines (79 FR 24814,
May 1, 2014).

authorized by the Mine Act, was
established to detect CWP and prevent
its progression in individual miners,
while at the same time providing
information for evaluation of temporal
and geographic trends in CWP. The
Mine Act grants the HHS Secretary
general authority to issue regulations as
is deemed appropriate to carry out
provisions of the Act and specifically
directs that medical examinations for
coal miners shall be given in accordance
with specifications prescribed by the
Secretary (30 U.S.C. 843(a), 957), and
grants NIOSH the authority to conduct
activities in the field of coal mine health
on behalf of the Secretary (30 U.S.C.
951(b)).

To inform each miner of his or her
health status, the Act requires that coal
mine operators provide each miner who
begins work at a coal mine for the first
time a chest roentgenogram (hereafter
chest radiograph or X-ray) through an
approved facility as soon as possible
after employment starts. Three years
later a miner must be offered a second
chest radiograph. If this second
examination reveals evidence of CWP,
the miner is entitled to a third chest
radiograph 2 years after the second.
Further, all miners working in a coal
mine must be offered a chest radiograph
approximately every 5 years. All chest
radiographs are to be given in
accordance with specifications
prescribed by the Secretary of Health
and Human Services (30 U.S.C. 843(a)).

Under NIOSH supervision, a
summary report based on the readings
of the periodic chest radiograph is sent
to each participating coal miner, who
then has the opportunity to take action
to reduce further dust exposure if early
dust-induced lung disease is detected.
Miners with evidence of CWP have
specific rights under 30 CFR Part 903 to
transfer to jobs with lower dust levels
(see also 42 CFR 37.7). The combined
results of these radiographic
examinations of miners (radiographic
surveillance) also enable NIOSH to track
rates and patterns of CWP among the
participating miners, to evaluate
whether the implemented dust controls
are effective in controlling CWP.

B. Need for Rulemaking

On May 1, 2014, the Mine Safety and
Health Administration (MSHA) in the
Department of Labor published a final
rule revising existing health and safety
standards in 30 CFR Part 72 to improve
health protections for coal miners,
including the expansion of requirements
for medical surveillance [79 FR 24814].
Section 72.100(a) of the MSHA final

330 U.S.C. 843(b).
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rule requires that both underground and
surface coal mine operators provide to
each miner chest X-rays and spirometry
tests using facilities approved by
NIOSH, as well as the documentation of
occupational history and symptom
assessment. Section 72.100(c) of the rule
prescribes an initial examination to be
provided no later than 30 days after a
miner begins employment at a coal mine
for the first time, a follow-up exam no
later than 3 years after the first, and
another no later than 2 years after the
second if the second test shows
evidence of pneumoconiosis or the
spirometry test shows evidence of
reduced lung function. In addition to
the mandatory exams, § 72.100(b)
requires operators to provide each miner
with an opportunity to have an X-ray
and spirometry examination at least
every 5 years. Section 72.100(a)(2)
specifies that test results are to be
furnished to the Secretary of Health and
Human Services, and, at the request of
the miner, to the miner’s designated
physician. Section 72.100(d) of the
MSHA final rule requires each coal
mine operator to develop a plan for
providing X-rays, spirometry, symptom
assessment, and occupational history
and submit it to NIOSH for approval;
operators must also submit a roster of
each miner covered by the plan. The
MSHA final rule’s expansion of that
agency’s medical surveillance
requirements causes HHS to amend its
regulations in 42 CFR Part 37 pertaining
to the Coal Workers’ Health
Surveillance Program, thereby
expanding the scope of the Program to
include coal miners who work in
surface coal mines and adding
spirometry testing and symptom
assessment for all miners.

C. Statutory Authority

As discussed above, § 203 of the Mine
Act directs the HHS Secretary to
prescribe time intervals and
specifications for the provision of chest
X-rays, and standards for the reading,
classification, and submission of the
films [30 U.S.C. 843(a)]. The Secretary is
also authorized to supplement the
required X-rays with additional tests as
deemed necessary to protect the health
and safety of U.S. coal miners.

II1. Issuance of an Interim Final Rule
With Immediate Effective Date

Rulemaking under the Administrative
Procedure Act (APA) generally requires
a public notice and comment period and
consideration of the submitted
comments prior to promulgation of a
final rule (5 U.S.C. 553). However, the
APA provides for exceptions to its
notice and comment procedures when

an agency finds that there is good cause
for dispensing with such procedures on
the basis that they are impracticable,
unnecessary, or contrary to the public
interest. In accordance with the
provisions in 5 U.S.C. 553(b)(3)(B), HHS
finds good cause to waive the use of
prior notice and comment procedures
for this interim final rule (IFR) and to
make this action effective immediately.

This IFR amends 42 CFR Part 37 to
allow coal miners who work in surface
mines to participate in the CWHSP and
to expand the Program to include
spirometry testing to detect decreased
lung function among both underground
and surface coal miners. HHS has
determined that it is impracticable to
use prior notice and comment
procedures for this IFR because the
effective date of the final rule published
by MSHA on May 1, 2014, requiring that
NIOSH establish standards to provide
spirometry testing, occupational history,
and symptom assessment for all
underground and surface coal miners, is
August 1, 2014. NIOSH is committed to
expanding the existing health
surveillance program to provide
spirometry testing to all coal miners as
soon as possible, and believes that it
would be contrary to the public interest
to delay those individuals’ eligibility for
inclusion in the program beyond the
August 1, 2014 effective date. Thus,
HHS is waiving the prior notice and
comment procedures in the interest of
protecting the health of all coal miners
and allowing them to participate in the
CWHSP as soon as possible.

Stakeholders were given
opportunities to participate in MSHA’s
proposed rulemaking during seven
public hearings held between December
2010 and February 2011. The public
comment period for the proposed rule
was extended three times since the
proposed rule was published on October
19, 2010. MSHA received public
comments on the provision related to
NIOSH, 30 CFR 72.100, and
summarized them in the preamble to the
final rule (79 FR 24814, 24927—-24929).
Commenters were overall supportive of
the provision, and MSHA was
responsive to those comments that
expressed concern or were critical of the
measure.

Under 5 U.S.C. 553(d)(3), HHS finds
good cause to make this IFR effective
immediately. As stated above, in order
to protect the health of miners in both
underground and surface coal mines, it
is necessary that HHS act quickly to
amend the existing standards in 42 CFR
Part 37 to include surface miners and to
establish criteria for the provision of
spirometry testing. While amendments
to Part 37 are effective on the date of

publication of this IFR, they are interim
and will be finalized following the
receipt of any substantive public
comments. (See Section I. Public
Participation, above.)

IV. Summary of Interim Final Rule

This interim final rule expands the
existing Coal Workers’ Health
Surveillance Program to provide chest
radiographic examinations to miners
who work in surface coal mines and
establishes new requirements for
spirometry testing for all coal miners
under existing Part 37 of 42 CFR—
Specifications for Medical Examinations
of Underground Coal Miners. The title
of the Part is amended to read
Specifications for Medical Examinations
of Coal Miners.

The following is a section-by-section
summary which describes and explains
the amended provisions of Part 37. The
public is invited to provide comment on
any aspect of the interim final rule. The
amended regulatory text is provided in
the last section of this notice.

A. Subpart—Chest Radiographic
Examinations

Section 37.1 Scope

Existing § 37.1 provides the scope of
the provisions in Subpart—Chest
Radiographic Examinations, and is
amended to clarify the purpose of this
subpart. Under this subpart, coal mine
operators are required to provide X-ray
examinations to each current and new
coal miner, using medical facilities
approved by NIOSH according to the
standards established in this subpart.

Section 37.2 Definitions

Existing § 37.2 contains definitions for
terms that appear throughout this
subpart and the new Subparts
(Subpart—Spirometry Examinations and
Subpart—General Requirements). In this
section, the definition of “miner” is
amended to remove language excluding
surface coal miners from coverage under
this part. “NIOSH” is amended to
update the address of the Division of
Respiratory Disease Studies and to
reflect that programmatic responsibility
is expanded to include medical
examinations other than chest
radiographs, and to clarify that the
program also includes medical
surveillance activities. The definition of
“operator” is amended to mirror the
definition in the Mine Act, and to reflect
the inclusion of surface coal miners in
the medical examination and
surveillance program.
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Section 37.3 Chest Radiographs
Required for Miners

Existing § 37.3 requires mine
operators to provide miners an
opportunity to receive a chest
radiograph. This section is amended to
remove the word “underground” and
remove obsolete dates and examples.
The section is also amended to specify
that evidence of decreased lung function
demonstrated by a spirometry exam
conducted pursuant to § 37.92(b)(2) may
trigger a third chest radiograph.

Section 37.4 Plans for Chest
Radiographic Examinations

Existing § 37.4 requires that mine
operators submit to NIOSH a plan for
chest radiographic examinations,
including the beginning and ending
dates of the 6-month period for
voluntary examinations, and the name
and location of the approved X-ray
facility or facilities. A form for the
documentation of the plan is available
on the CWHSP Web site at http://www.
cdc.gov/niosh/topics/surveillance/ords/
CoalWorkersHealthSurvProgram.html.
This section is removed from this
subpart and moved to new § 37.100;
specific amendments are discussed
below.

Section 37.5 Approval of Plans

Existing § 37.5 outlines the process
undertaken by the Secretary of HHS to
approve or deny approval of an
operator’s plan for chest radiographs.
This section is removed from this
subpart and moved to new §37.101;
specific amendments are discussed
below.

Section 37.6 Chest Radiographic
Examinations Conducted by the
Secretary

Existing § 37.6 details the conditions
under which the HHS Secretary will
determine whether to conduct a chest
radiographic examination. This section
is amended to change the section
number to § 37.4 and to replace
outdated text with current terminology.

Section 37.7 Transfer of Affected
Miner to Less Dusty Area

Existing § 37.7 specifies that any
miner who exhibits evidence of the
development of CWP may transfer from
his or her position to another position
in the mine with a lower concentration
of respirable dust, as compliant with the
recently-updated 30 CFR 90.3. This
section is removed from this subpart
and moved to new § 37.102; specific
amendments are discussed below.

Section 37.8 Radiographic
Examination at Miner’s Expense

Existing § 37.8 allows that the miner
may pay for an X-ray exam himself or
herself, and NIOSH will provide the
classification and report as if the exam
was conducted pursuant to a mine
operator’s plan. This section is removed
from this subpart and moved to new
§37.103; specific amendments are
discussed below.

Section 37.40 General Provisions

Existing § 37.40 outlines general
provisions for chest X-rays. This section
is amended to update the terminology.

Section 37.50 Interpreting and
Classifying Chest Radiographs—Film

Existing § 37.50 establishes
procedures for the classification of film
X-rays. It is amended slightly to update
terminology.

Section 37.51 Interpreting and
Classifying Chest Radiographs—Digital
Radiography Systems

Existing § 37.51 establishes
procedures for the classification of
digital X-rays. It is amended slightly to
update terminology.

Section 37.52 Proficiency in the Use of
Systems for Classifying the
Pneumoconioses

Existing § 37.52 establishes the A and
B Reader approval programs. This
section is amended to update
terminology.

Section 37.53 Method of Obtaining
Definitive Classifications

Existing § 37.53 establishes that
radiographs will be independently
classified by an A Reader and B Reader,
or two B Readers, whose classifications
must be in agreement as defined in
§ 37.53(b); if sufficient agreement is
lacking, NIOSH shall obtain a third
classification. The section is amended to
clarify that the section addresses
radiographic classifications rather than
interpretations, and to update
terminology.

Section 37.60 Submitting Required
Chest Radiographs and Miner
Identification Documents

Existing § 37.60 establishes the
protocol for submitting radiographs to
NIOSH. This section is amended to
update terminology.

Section 37.70 Review of
Classifications

Existing § 37.70(a) establishes that a
miner may request that NIOSH
reevaluate a CWP interpretation that the
miner believes is in error. The section

heading and paragraph (a) are amended
to replace the words “interpretation”
and “interpretations” with
“classification” and ‘“‘classifications.”
Paragraph (b) is amended to strike an
obsolete reference to standards
established in 1978.

B. Subpart—Spirometry Examinations

This subpart is added to Part 37 and
establishes standards for spirometry
testing for all coal miners, working in
both underground and surface mines.
The new MSHA rule reduces
permissible exposure and increases
requirements for dust monitoring,
however MSHA acknowledges that in
spite of these changes, both surface and
underground coal miners remain
exposed to hazardous levels of
respirable dust that can result in serious
and fatal lung diseases. To facilitate
early detection of lung injury and
thereby provide an additional level of
secondary health protection to miners,
MSHA now requires that mine operators
offer a periodic spirometry examination
and symptom assessment, to document
respiratory symptoms and lung
function, in addition to the previous
requirement for providing chest
radiographic examinations and
obtaining occupational histories.

Section 37.90 Scope

New § 37.90 provides the scope of the
provisions in Subpart—Spirometry
Examinations, and is amended to clarify
the purpose of this subpart. Under this
subpart, coal mine operators are
required to provide spirometry
examinations to each current and new
coal miner, using medical facilities
approved by NIOSH according to the
standards established in this subpart.

Section 37.91 Definitions

New §37.91 defines terms used in
this subpart. The following new terms
are added in this rulemaking: “ATS,”
“ERS,” “facility,” “FET,” “FEV1,”
“FEVS,” “FVC,” “PEF,” and
“spirometry examination.”

Section 37.92 Spirometry
Examinations Required for Miners

New § 37.92 requires coal mine
operators to provide all miners an
opportunity to receive a spirometry
examination. Paragraph (a) of this
section specifies the timing and the new
content for the miners’ ongoing
voluntary periodic health examination,
as required under the revised MSHA
rule. The examination now includes a
respiratory assessment and spirometry
testing in addition to the previously-
required chest radiograph and
occupational history. Underground coal
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mines with previously-existing mine
surveillance plans will continue on
their already-established schedules for
offering periodic health surveillance.
Periodic surveillance schedules for
mines that are new to health
surveillance, primarily surface mines,
will be established by NIOSH in
conjunction with approval of mine
plans.

Paragraph (b) of this section specifies
the timing and content of the respiratory
assessment for newly hired miners. To
record and provide accurate and timely
recognition of important lung functional
losses that have been documented to
occur during the early years of mining,
an initial test is specified within each
new miner’s first 30 days of
employment and a second test after
three years of work. If an accelerated
loss of function is recognized after three
years, then a third test after two
additional years is offered to the miner,
to determine whether the rate of decline
has stabilized. These early examinations
are intended to record any early changes
in symptoms and spirometry and also
provide a more stable baseline for
assessing trends in lung function over
the miner’s subsequent career. The
mandatory examinations specified in
paragraph (b) are targeted to miners who
begin work at a coal mine for the first
time. The first spirometry test for
experienced miners will be provided
when they participate in the next
scheduled voluntary examination (as
provided in paragraph (a) of this
section). For underground coal mines,
examinations will be provided
according to the already-established 5
year cycle. For surface mines that are
new to surveillance, initial voluntary
examinations will be provided over the
first 5 years after implementation of
expanded surveillance under the IFR at
times established by NIOSH when mine
plans are approved. This staged
approach is necessary to effectively
manage services to the more than 90,000
existing U.S. coal miners.

Paragraph (c) explains that NIOSH
will notify the miner when he or she is
due to receive a second or third
examination, and clarifies that a miner
must provide written authorization for
NIOSH to notify the coal operator of
when a third examination is due.
However, even if the miner does not
complete the examination, the
availability of the examination will
constitute operator compliance with the
plan. This procedure parallels the long
established approach to offering third
chest radiographs to new miners.

Paragraph (d) states that the
availability of spirometry testing must

be indicated in the operator’s plan
required by § 37.100.

Section 37.93 Approval of Spirometry
Facilities

New § 37.93 establishes standards by
which NIOSH will approve facilities
that conduct spirometry tests, including
ensuring that spirometry results are of
adequate quality, and specifying
programmatic approaches to quality
assurance and addressing deficiencies.
High quality spirometry is essential for
the test results to provide information
that can be useful in protecting miners’
lung health. Professional organizations
have recognized that to optimize the
utility of test results, close attention
must be paid to a number of important
factors. These factors include the type
and performance of the testing
equipment, the specific training and
experience of the test providers, specific
testing procedures, programmatic
attention to test quality, and the specific
approaches to data management and
interpretation of results. The approval of
facilities that are authorized to provide
spirometry under this subpart provides
a mechanism to document the specific
services offered and the approaches
taken by each facility to address these
important technical factors.

Paragraph (b) describes the factors
considered important in assuring
quality spirometry testing for miners
covered by this program. Pursuant to the
standards established in the 2005
American Thoracic Society (ATS) and
European Respiratory Society (ERS)
consensus statement, Standardisation of
Spirometry, which is incorporated by
reference, testing instruments must be
capable of demonstrating calibration,
accuracy, and freedom from leaks as
required on a daily basis, and results
documented. Spirometers must provide
an ongoing automatic assessment of test
quality during testing, to permit
immediate feedback to the technologist
and miner. Results of each miner’s tests
will be provided to NIOSH within 14
calendar days, which will facilitate
timely feedback with suggestions for
quality improvement. NIOSH may
periodically conduct audits to evaluate
the quality of spirometry produced by
the facility. Records pertaining to the
provisions in this section are
maintained by NIOSH under CDC/
ATSDR Privacy Act System of Records
Notice 0920-0149, Morbidity Studies in
Coal Mining, Metal and Non-Metal
Mining and General Industry. As
specified in § 37.96(e), personally
identifiable information in the
possession of NIOSH will be released
only with the written consent of the
miner or, if the miner is deceased, the

written consent of the miner’s next of
kin or legal representative.

Paragraphs (c) and (d) state that ifa
facility is found to be noncompliant
with the regulations in this subpart or
if a quality assurance audit finds the
facility to be under-performing, the
facility will be notified. Facility
approvals can be revoked if facilities
show deficiencies that are not rectified
in a timely manner, within 60 days of
notification.

Paragraph (e) requires the
confidentiality of protected information.

Section 37.94 Respiratory Assessment
Form

New § 37.94 requires that a
respiratory assessment form must be
completed for each miner upon
examination. The form is required in
order to provide recording of respiratory
symptoms and certain other information
relevant to miner lung health using a
valid, concise, and consistent format.

Section 37.95 Specifications for
Performing Spirometry Examinations

New § 37.95 establishes standards for
the performance of spirometry tests. As
discussed in § 37.93, if validated and
standardized approaches are not taken,
there can be no assurance of providing
accurate and consistent test results.

Paragraph (a) of this section requires
that persons administering the
spirometry testing demonstrate
completion of NIOSH-approved
spirometry training, and maintain their
knowledge by periodically completing
an approved refresher course. NIOSH
approves sponsors to provide
spirometry training courses. A listing of
current courses is maintained on the
NIOSH Web site (http://www.cdc.gov/
niosh). Private courses may also be
available that are not listed on the
NIOSH Web site. Stakeholders are
encouraged to contact NIOSH if they
have questions about spirometry
training opportunities.

Paragraph (b) of this section requires
that testing performed under this
subpart utilize equipment complying
with standards published in the 2005
ATS/ERS Standardisation of Spirometry
for size of display, precision, and
accuracy as verified by an independent
testing laboratory. Requirements for
validation checks are established in the
ATS Standardization of Spirometry:
1994 Update, which is incorporated by
reference. These requirements are met
by many of the spirometers that are
currently marketed. Although not
required, spirometers may also export
results electronically if they meet an
available industry standard for the file
specification, or if the data file content,
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format, and approach to the transfer is
approved by NIOSH.

Paragraph (c) of this section specifies
certain required procedures during
performance of testing, including testing
procedures delineated in the 2005 ATS/
ERS Standardisation of Spirometry and
the 2010 Standardisation of Lung
Function Testing, authors’ replies to
readers’ comments, which are
incorporated by reference. If the
spirometer model does not support an
approved approach to exporting data
files, then certain numerical results
must be entered into an electronic
Spirometry Results Form (Form CDC/
NIOSH (M)2.17) and transmitted to
NIOSH, accompanied by images of the
three spirometry flow volume and
volume time curves reported using a
secure internet transfer site.

Section 37.96 Spirometry
Interpretations, Reports, and
Notifications

New § 37.96 establishes requirements
for the interpretation of spirometry test
results, as well as specifications for the
content, deletion, and transmission of
test reports. This section also addresses
the notification of miners of the test
results and their confidentiality.
Paragraph (a) of this section requires
qualified health care professionals at the
facilities to interpret results using a
standardized approach, described in the
2005 ATS/ERS Interpretative Strategies
for Lung Function Tests, and the 2014
Official ATS Standards: Spirometry in
the Occupational Setting, which are
incorporated by reference.

Paragraph (b) specifies the content of
spirometry test reports and the deletion
of files and forms associated with the
examination. The requirement for
deletion of these files and forms is
included to help protect the
confidentiality of this personal
information.

Paragraph (c) requires that findings
are communicated to the miner or the
miner’s designated physician.

Paragraphs (d) and (e) of this section
further specify the responsibilities of
approved facilities to assure the
confidentiality of all personal
identifying information associated with
testing performed under this subpart, to
transfer all completed forms and
spirometry results to NIOSH, and after
NIOSH has indicated successful receipt
of the data, to delete the records, to the
extent feasible. Requirements for the
transmission of spirometry data files are
specified in the 2005 ATS/ERS
Standardisation of Spirometry, which is
incorporated by reference. NIOSH will
send complete reports of spirometry

examinations to the miner, along with
any recommendations for follow-up.

Section 37.97 Standards Incorporated
by Reference

New § 37.97 identifies standards
incorporated by reference throughout
this subpart.

C. Subpart—General Requirements

This new subpart establishes general
requirements for all surface and
underground coal mine operators.

Section 37.100 Coal Mine Operator
Plan for Medical Examinations

New § 37.100 requires that all coal
mine operators submit a plan for
providing miners with X-ray and
spirometry exams, occupational
histories, and respiratory assessment.

Paragraph (a)(1) of this section
specifies that on or after August 1, 2014,
a person becoming a coal mine operator,
for example by purchasing an existing
mine or developing a new mine, or a
coal mine operator without an approved
plan must submit a plan within 60 days
that provides for chest radiographs and
occupational histories.

Paragraph (a)(2) states that all
operators with approved examination
plans providing only for chest
radiographs and occupational histories,
will be notified by MSHA when they are
required to submit an amended
examination plan that includes
spirometry and respiratory assessments.
Such plans must be submitted to NIOSH
within 60 days of that MSHA
notification. New plans submitted from
this time forward will provide covered
workers with chest radiographs,
spirometry tests, respiratory
assessments, and occupational histories
as specified in the IFR.

Paragraph (b) lists the required
components of the operator’s plan,
including the identification of the
medical facilities that will conduct the
spirometry and X-ray exams, and the
approximate dates and times during
which the test will be provided. The
plan must also provide assurances that
operators will not solicit medical results
or findings from miners; will instruct
facilities about management of data as
specified; and that examinations will be
made at no charge to the miner.

Paragraph (c) of this section specifies
that operators may provide for alternate
medical testing facilities and personnel.

Paragraph (d) specifies that a change
of operators does not affect the existing
plan.

Paragraph (e) specifies that the
operator must advise NIOSH of any
change in its plan and that the change

is subject to the same review and
approval as the original plan.

Paragraph (f) specifies requirements
for notifying employees of proposed
mine plans or proposed changes to mine
plans.

Paragraph (g) notes requirements for
periodic resubmission of plans.

Section 37.101 Approval of Plans

New § 37.101 establishes that the
operator’s plan will be approved by
NIOSH if it is found to meet the
requirements in this subpart. Where an
approval is denied, NIOSH will give
notice in writing to the operator, who
may amend the plan.

Section 37.102 Transfer of Affected
Miner to Less Dusty Area

New § 37.102 establishes the
evidentiary threshold required for a
miner who is thought to be developing
pneumoconiosis related to coal mine
dust exposure to request transfer to a
less dusty environment in the mine.

Section 37.103 Medical Examinations
at Miner’s Expense

New § 37.103 states that any miner
who wishes to obtain an X-ray or
spirometry exam at his or her own
expense may do so. NIOSH will provide
an interpretation and report as if the
results were submitted under an
operator’s plan.

V. Regulatory Assessment
Requirements

A. Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility.

This interim final rule is not being
treated as a “‘significant” action under
E.O. 12866. It amends existing
regulations in 42 CFR Part 37 to add
new requirements on mine operators to
provide symptom assessment and
spirometry testing for the surveillance of
decreased lung function to all coal
miners, and to extend existing
requirements to provide chest X-rays
and occupational histories for
underground coal miners to surface coal
mine operators. The amendments to Part
37 described in this action are made
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pursuant to the MSHA final rule
published on May 1, 2014 (79 FR 24814)
which requires the expansion of the
scope and content of current respiratory
health surveillance, and are part of that
agency’s efforts to reduce lung disease
among coal miners. MSHA estimated
this expanded respiratory health
surveillance would result in annualized
costs to underground mines of $173,500
per year and for surface mines of
$559,900 per year. The Department of
Labor has determined that its rule
fulfills the requirements of E.O. 12866
for this rule and provides estimates of
the aggregate cost of benefits and costs
of expanding the CWHSP administered
by NIOSH under its rule (see MSHA’s
Regulatory Economic Analysis at http://
www.msha.gov/rea.htm).

The rule does not interfere with State,
local, or tribal governments in the
exercise of their governmental
functions.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires each
agency to consider the potential impact
of its regulations on small entities
including small businesses, small
governmental units, and small not-for-
profit organizations. This rule
establishes requirements for the
provision of chest X-rays and
spirometry tests to all coal miners, and
sets standards for the approval of testing
facilities and transmission of test data.

The potential impact on small
businesses has been analyzed by MSHA,
in the Regulatory Economic Analysis
published in support of that agency’s
May 1, 2014 final rule (see http://www.
msha.gov/REGS/REA/CoalMine
Dust2010.pdf). This interim final rule
does not impose any new requirements
on small radiographic or spirometry
facilities that participate in the Coal
Workers’ Health Surveillance Program
administered by NIOSH under 42 CFR
Part 37. This interim final rule will not
impose a significant economic burden
on small coal mines. Accordingly, HHS
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the RFA.

C. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., requires an agency
to invite public comment on, and to
obtain OMB approval of, any regulation
that requires 10 or more people to report
information to the agency or to keep
certain records. This interim final rule
continues to impose the same
information collection requirements as

under the existing rule, including the
submission of the following forms:

¢ Chest Radiograph Classification Form
[CDC/NIOSH (M)2.8]

e Miner Identification Document [CDC/
NIOSH (M)2.9]

¢ Coal Mine Operator’s Plan [CDC/
NIOSH (M)2.10]

¢ Radiographic Facility Certification
Document [CDC/NIOSH (M)2.11(E)]

¢ Physician Application for
Certification [CDC/NIOSH (M)2.12(E)]

¢ Consent, Release, and History Form
[CDC/NIOSH (M)2.6]

These forms were previously
approved by OMB for data collected
under the National Coal Workers’ X-Ray
Surveillance Program (CWXSP)—
Federal Mine Safety and Health Act of
1977 (42CFR37) (OMB Control No.
0920-0020, exp. May 31, 2017),
although the addition of surface coal
miners to the CWHSP increases the
burden.

The expansion of the CWHSP in
accordance with this rulemaking will
result in the participation of additional
coal miner operators, coal miners, and
physicians. The provisions in this
interim final rule that contain data
collection requirements are:

Section 37.100 Coal mine operator
plan for medical examinations. Every
operator must submit a mine plan (Form
CDC/NIOSH (M)2.10 or (M)2.18) every 3
to 4 years, providing information on
how they plan to notify their miners of
the opportunity to obtain the chest
radiographic examination. Completing
this form with all requested information
(including a roster of current
employees) is estimated to take
approximately 30 minutes.

Section 37.43 Approval of
radiographic facilities that use film and
Section 37.44 Approval of
radiographic facilities that use digital
radiography systems. X-ray facilities
seeking NIOSH approval to provide
miner X-rays under the CWHSP must
complete an approval packet, including
a Radiographic Facility Certification
Document (Form CDC/NIOSH (M)2.11).
The forms associated with this approval
process require approximately 30
minutes for completion. This form has
been revised since the last OMB
approval. A space has been added for
the room number in which each X-ray
unit listed for approval is located. This
is needed to identify the location of the
X-ray unit in hospitals and distinguish
between units that may be identical
except for the serial number. The serial
number is not readily visible, so this
will aid in identifying individual X-ray
units. No additional burden to the
facility is anticipated.

Section 37.20 Miner identification
document. Miners who elect to
participate in the CWHSP must fill out
the Miner Identification Document
(Form CDC/NIOSH (M)2.9) which
requires approximately 20 minutes to
complete. This document records
demographic and occupational history,
as well as information required under
the regulations from X-ray facilities in
relation to coal miner examinations. In
addition to completing this form,
acquiring the chest image takes
approximately 15 minutes.

Section 37.50 Interpreting and
classifying chest radiographs—film and
Section 37.51 Interpreting and
classifying chest radiographs—digital
radiography systems. NIOSH utilizes a
radiographic classification system
developed by the International Labour
Office (ILO), in the determination of
pneumoconiosis among coal miners.
Physicians (A and B Readers) fill out the
Chest Radiograph Classification Form
(Form CDC/NIOSH (M)2.8) regarding
their classification of the X-rays (each X-
ray has at least two separate
classifications). As stated above, this
form has been revised since the last
OMB approval. Based on prior practice
it takes the physician approximately 3
minutes to complete each form. No
additional burden to the physician is
anticipated.

Section 37.52 Proficiency in the use
of systems for classifying the
pneumoconiosis. Physicians taking the
B Reader Examination are asked to
complete the Physician Application for
Certification (Form CDC/NIOSH
(M)2.12), which is a registration form
that takes approximately 10 minutes to
complete. This form has been revised
since the last OMB approval. No
additional burden to the physician is
anticipated.

Section 37.93 Approval of
spirometry facilities. Spirometry
facilities seeking NIOSH approval to
provide spirometry examinations under
the CWHSP must complete an approval
packet, including a Spirometry Facility
Certification Document (Form CDC/
NIOSH (M)2.14). The form and
gathering supporting documentation
associated with this approval process
requires approximately 30 minutes to
complete.

Section 37.95 Specifications for
performing spirometry examinations.
Clinic personnel are required to
complete the Spirometry Pre-Test
Checklist form (Form CDC/NIOSH
(M)2.15) for each miner prior to
administering the spirometry test. This
information is used by the clinic
personnel to determine if the miner can
perform the spirometry test safely and
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identify any factors that may affect the
spirometry results. Completion of the
form will take approximately 5 minutes.

Section 37.96 Spirometry
interpretations, reports, and
notifications. Spirometry facilities that
do not submit spirometry results using
a NIOSH-approved electronic database
will submit the Spirometry Results
Form (Form CDC/NIOSH (M)2.17) for
each miner. This information allows
NIOSH to identify the miner, conduct
quality assurance audits, and interpret
results. It will take approximately 10
minutes to complete the form.

Section 37.96 Spirometry
interpretations, reports, and
notifications. Spirometry facilities must
submit the Spirometry Notification
Form (Form CDC/NIOSH (M)2.16) to
NIOSH upon completion of a spirometry
examination. Miners must fill out their
mailing address for notification of
results; this will take approximately 2
minutes. The remainder of the
information documents that the facility
completed and transmitted the required

components of the spirometry
examination. Completion of the entire
form will require 10 minutes.

Section 37.94 Respiratory
assessment form. The Respiratory
Assessment Form (Form CDC/NIOSH
(M)2.13) is designed to assess
respiratory symptoms and certain
medical conditions and risk factors.
Completion of the entire form will
require 5 minutes.

Section 37.202 Payment for autopsy.
The Pathologist Invoice submitted by
the pathologist must contain a statement
that the pathologist is not receiving any
other compensation for the autopsy.
Each participating pathologist may use
their individual invoice as long as this
statement is added. It is estimated that
only 5 minutes is required for the
pathologist to add this statement to the
standard invoice that they routinely use.

Section 37.203 Autopsy
specifications. The pathologist must
submit information found at autopsy,
slides, blocks of tissue, and a final
diagnosis indicating presence or

absence of pneumoconiosis. The format
of the autopsy reports are variable
depending on the pathologist
conducting the autopsy. Since an
autopsy report is routinely completed
by a pathologist, the only additional
burden is the specific request for a
clinical abstract of terminal illness and
final diagnosis relating to
pneumoconiosis. Therefore, only 5
minutes of additional burden is
estimated for the pathologist’s report.

There is no additional recordkeeping
burden associated with the quality
assurance programs referenced in
§ 37.43 Approval of radiographic
facilities that use film, § 37.44 Approval
of radiographic facilities that use digital
radiography systems, and § 37.93
Approval of spirometry facilities,
because these provisions reflect
standard industry practice and do not
impose any new recordkeeping
requirements.

HHS estimates that the paperwork
burden associated with this rulemaking
will be 16,358 hours.

Number of Number of %\l/,l?(;%%? Total burden
Type of respondents Form name respondents responseéjs pter response (hours)
responden (hours)

Coal mine operators .........ccccevcveeneerineenn Form 2.10 and Form 2.18 ............ 958 1 30/60 480
X-ray facility supervisor .... Form 2.11 40 1 30/60 20
Coal miner ........ccccevuvveene... Form 2.9 10,383 1 20/60 3,461
B Reader physicians ...........cccccociiiennnnn. Form 2.8 200 104 3/60 1,040
Physicians taking B reader examination .. | Form 2.12 ... 50 1 10/60 8
Next-of-kin of deceased miner ................. Form 2.6 5 1 15/60 1
Spirometry facility employee Form 2.13 .... 10,383 1 5/60 865
Spirometry facility supervisor . Form 2.14 ... 200 1 30/60 100
Spirometry technician ............. Form 2.15 .... 10,383 1 5/60 865
Spirometry facility employee Form 2.16 ... 10,383 1 10/60 1,730
Spirometry technician .......... Form 2.17 10,383 1 10/60 1,730
X-ray—Coal MiNers ........cccoceevvreeceerennens No form required ...........ccoeceeeenne 10,383 1 15/60 2,596
Spirometry Test—Coal Miners ................. No form required 10,383 1 20/60 3,461
Pathologist—Invoice No form required 5 1 5/60 0.4
Pathologist—Report No form required 5 1 5/60 0.4
LI L BT OO U P OO P TRV UPTRUPPR EUPOURUPRRPRPP 16,358

D. Small Business Regulatory
Enforcement Fairness Act

As required by Congress under the
Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801 et
seq.), the Department will report the
promulgation of this rule to Congress
prior to its effective date. The report
will state that the Department has
concluded that this rule is not a “‘major
rule” because it is not likely to result in
an annual effect on the economy of $100
million or more.

E. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531 et

seq.) directs agencies to assess the
effects of Federal regulatory actions on
State, local, and tribal governments, and
the private sector “other than to the
extent that such regulations incorporate
requirements specifically set forth in
law.” For purposes of the Unfunded
Mandates Reform Act, this rule does not
include any Federal mandate that may
result in increased annual expenditures
in excess of $100 million by State, local
or tribal governments in the aggregate,
or by the private sector. For 2014, the
inflation-adjusted threshold is $152
million.

F. Executive Order 12988 (Civil Justice)

This rule has been drafted and
reviewed in accordance with Executive
Order 12988, “Civil Justice Reform,”
and will not unduly burden the Federal
court system. Chest radiograph
classifications that result in a finding of
pneumoconiosis may be an element in
claim processing and adjudication
conducted by DOL’s Black Lung
Compensation Program. This interim
final rule affects radiographs submitted
to DOL for the purpose of reviewing and
administering those claims. This rule
has been reviewed carefully to eliminate
drafting errors and ambiguities.



45118

Federal Register/Vol. 79, No. 149/Monday, August 4, 2014/Rules and Regulations

G. Executive Order 13132 (Federalism)

The Department has reviewed this
rule in accordance with Executive Order
13132 regarding federalism, and has
determined that it does not have
“federalism implications.” The rule
does not “have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risks and Safety Risks)

In accordance with Executive Order
13045, HHS has evaluated the
environmental health and safety effects
of this rule on children. HHS has
determined that the rule would have no
effect on children.

I. Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use)

In accordance with Executive Order
13211, HHS has evaluated the effects of
this rule on energy supply, distribution
or use, and has determined that the rule
will not have a significant adverse
effect.

J. Plain Writing Act of 2010

Under Public Law 111-274 (October
13, 2010), executive Departments and
Agencies are required to use plain
language in documents that explain to
the public how to comply with a
requirement the Federal Government
administers or enforces. HHS has
attempted to use plain language in
promulgating the interim final rule
consistent with the Federal Plain
Writing Act guidelines.

VI Interim Final Rule
List of Subjects in 42 CFR Part 37

Chronic Obstructive Pulmonary
Disease, Coal Workers’ Pneumoconiosis,
Incorporation by reference, Lung
diseases, Mine safety and health,
Occupational safety and health, Part 90
miner, Part 90 transfer rights,
Pneumoconiosis, Respiratory and
pulmonary diseases, Silicosis,
Spirometry, Surface coal mining,
Underground coal mining, X-rays.

Text of the Rule

For the reasons discussed in the
preamble, the Department of Health and
Human Services amends 42 CFR part 37
as follows:

PART 37—SPECIFICATIONS FOR
MEDICAL EXAMINATIONS OF COAL
MINERS

m 1. The authority citation for part 37
continues to read as follows:

Authority: Sec. 203, 83 Stat. 763 (30
U.S.C. 843), unless otherwise noted.

Subpart—Chest Radiographic
Examinations

m 2. Revise the heading of the first
subpart to read as set forth above.
m 3. Revise § 37.1 to read as follows:

§37.1 Scope.

Under this subpart, coal mine
operators are required to provide
radiographic examinations to each
current and new coal miner, using
medical facilities approved by NIOSH in
accordance with standards established
in this subpart.

m 4. Amend § 37.2 by revsing the
definitions of “miner”’, “NIOSH” and
“operator” to read as follows:

§37.2 Definitions.

* * %

Miner means any individual working
in a coal or other mine.

NIOSH means the National Institute
for Occupational Safety and Health
(NIOSH), located within the Centers for
Disease Control and Prevention (CDC).
Within NIOSH, the Division of
Respiratory Disease Studies (DRDS),
1095 Willowdale Road, Morgantown,
WYV 26505, formerly called the
Appalachian Laboratory for
Occupational Safety and Health, is the
organizational unit that has
programmatic responsibility for the
medical examination and surveillance
program.

* * * * *

Operator means any owner, lessee, or
other person who operates, controls, or
supervises a coal or other mine or any
independent contractor performing
services or construction at such mine.

* * * * *

m 5. Revise § 37.3 toread as follows:

§37.3 Chest radiographs required for
miners.

(a) Voluntary examinations. Every
operator must provide to each miner
who is employed in or at any of its coal
mines and who was employed in coal
mining prior to December 30, 1969, or
who has completed the required
examinations under § 37.3(b) an
opportunity for a chest radiograph at no
cost to the miner in accordance with
this subpart:

(1) NIOSH will notify the operator of
each coal mine of a period within which

the operator may provide examinations
to each miner employed at its coal mine.
The period must begin no sooner than
October 15, 2012, and end no later than
a date specified by NIOSH separately for
each coal mine. Within the period
specified by NIOSH for each mine, the
operator may select a 6-month period
within which to provide examinations
in accordance with a plan approved
under § 37.101.

(2) For all voluntary examinations,
NIOSH will notify the operator of each
coal mine when sufficient time has
elapsed since the end of the previous 6-
month period of examinations. NIOSH
will specify to the operator of each mine
a period within which the operator may
provide examinations to its miners
employed at its coal mine. The period
must begin no sooner than 3.5 years and
end no later than 4.5 years subsequent
to the ending date of the previous 6-
month period specified for a coal mine
either by the operator on an approved
plan or by NIOSH if the operator did not
submit an approved plan. Within the
period specified by NIOSH for each
mine, the operator may select a 6-month
period within which to provide
examinations in accordance with a plan
approved under § 37.101.

Example: NIOSH finds that examinations
were previously provided to miners
employed at mine Y in a 6-month period
from July 1, 2013, to December 31, 2013.
NIOSH notifies the operator at least 3 months
before July 1, 2017 (3.5 years after December
31, 2013) that the operator may select and
designate on its plan the next 6-month period
within which to offer examinations to its
miners employed at mine Y. The 6-month
period must be scheduled between July 1,
2017, and July 1, 2018 (between 3.5 and 4.5
years after December 31, 2013).

(3) Within either the next or future
period(s) specified by NIOSH to the
operator for each of its coal mines, the
operator of the coal mine may select a
different 6-month period for each of its
mines within which to offer
examinations. In the event the operator
does not submit an approved plan,
NIOSH will specify a 6-month period to
the operator within which miners must
have the opportunity for examinations.

(b) Mandatory examinations. Every
operator must provide to each miner
who begins working in or at an
underground coal mine for the first time
after December 30, 1969 or in or at a
surface coal mine for the first time after
August 1, 2014:

(1) An initial chest radiograph, as
soon as possible, but in no event later
than 30 days after commencement of
employment or within 30 days of
approval of a plan to provide chest
radiographs. An initial chest radiograph



Federal Register/Vol. 79, No. 149/Monday, August 4, 2014/Rules and Regulations

45119

given to a miner according to former
regulations for this subpart prior to
August 1, 2014 will also be considered
as fulfilling this requirement.

(2) A second chest radiograph, in
accordance with this subpart, 3 years
following the initial examination if the
miner is still engaged in coal mining. A
second radiograph given to a miner
according to former regulations under
this subpart prior to August 1, 2014 will
be considered as fulfilling this
requirement.

(3) A third chest radiograph 2 years
following the second chest radiograph if
the miner is still engaged in coal mining
and if the second radiograph shows
evidence of category 1 (1/0, 1/1, 1/2),
category 2 (2/1, 2/2, 2/3), category 3 (3/
2, 3/3, 3/4) simple pneumoconioses, or
complicated pneumoconioses (ILO
Classification) or if the second
spirometry examination specified in
§37.92(b)(2) shows evidence of
decreased lung function to the extent
specified in § 37.92(b)(3).

(c) Notification. NIOSH will notify the
miner when he or she is due to receive
the second or third mandatory
examination under (b) of this section.
Similarly, NIOSH will notify the coal
mine operator when the miner is to be
given a second examination. The
operator will be notified concerning a
miner’s third examination only with the
miner’s written consent, and the notice
to the operator must not state the
medical reason for the examination or
that it is the third examination in the
series. If the miner is notified by NIOSH
that the third mandatory examination is
due and the operator is not so notified,
availability of the radiographic
examination under the NIOSH-approved
operator’s plan will constitute the
operator’s compliance with the
requirement to provide a third
mandatory examination even if the
miner refuses to take the examination.

(d) Availability of chest radiographs.
The opportunity for chest radiographs to
be made available by an operator for
purposes of this subpart must be
provided in accordance with a plan that
has been submitted and approved in
accordance with this subpart.

§37.4 [Removed]
W 6. Remove §37.4.

§37.5 [Removed]
m 7. Remove § 37.5.

§37.6 [Redesignated as §37.4]

m 8. Redesignate § 37.6 as § 37.4 and in
the section heading and in paragraph
(a)(1) remove the word
“roentgenographic’” and add in its place
“radiographic”.

§37.7 [Removed]
m 9. Remove §37.7.

§37.8 [Removed]

m 10. Remove § 37.8.

m 11. Amend § 37.10 in paragraph (a) by
revising the first sentence to read as
follows:

§37.10

(a) Certain material is incorporated by
reference into this subpart, Subpart—
Chest Radiographic Examinations, with
the approval of the Director of the
Federal Register under 5 U.S.C. 552(a)
and 1 CFR part 51. * * *

* * * * *

§37.40 [Amended]

m 12. Amend § 37.40 in paragraph (b) by
removing the word “Roentgenographic”
and adding in its place ‘Radiographic”.

§37.50 [Amended]

m 13. Amend § 37.50 in paragraph (a) by
removing the phrase “Roentgenographic
Interpretation” and adding in its place
“Chest Radiograph Classification”.

§37.51 [Amended]

m 14. Amend § 37.51 in paragraph (b) by
removing the phrase ‘““Roentgenographic
Interpretation” and adding in its place
“Chest Radiograph Classification”.

§37.52 [Amended]

m 15. Amend § 37.52 in paragraph
(a)(2)(i) by removing the phrase
“Roentgenographic Interpretation” and
adding in its place ‘“Radiographic
Interpretation”.

§37.53 [Amended]

m 16. Amend § 37.53 by removing the
terms “interpreted”, “interpretation”,
and “interpretations” and adding in
their place “classified”, “classification”,
and ““classifications”, respectively,
wherever they occur, and in paragraph
(b) by removing the phrase
“Roentgenographic Interpretation” and
adding in its place “Chest Radiograph
Classification”.

§37.60 [Amended]

m 17. Amend § 37.60 in the section
heading and paragraphs (a) introductory
text and (a)(1) by removing the phrase
“Roentgenographic Interpretation” and
add in its place “Chest Radiograph
Classification”.

§37.70 [Amended]

m 18. Amend § 37.70 in paragraph (a) by
removing the terms “interpretation” and
“interpretations” and adding in their
place “classification”” and
“classifications”, respectively, wherever
they occur, and in paragraph (b) by

removing the phrase “made subsequent
to August 1, 1978,”.

m 19. Add a subpart, titled Spirometry
Examinations, after the undesignated
center heading “Review and
Availability of Records” to read as
follows:

Subpart—Spirometry Examinations

Sec.

37.90 Scope.

37.91 Definitions.

37.92 Spirometry examinations required for
miners.

37.93 Approval of spirometry facilities.

37.94 Respiratory assessment form.

37.95 Specifications for performing
spirometry examinations.

37.96 Spirometry interpretations, reports,
and notifications.

37.97 Standards incorporated by reference.

§37.90 Scope.

Under this subpart, coal mine
operators are required to provide
spirometry examinations to each current
and new coal miner, using medical
facilities approved by NIOSH in
accordance with standards established
in this subpart.

§37.91 Definitions.

Definitions provided in § 37.2 will
have the same meaning in this subpart.
Any term defined in the Federal Mine
Safety and Health Act of 1977 and not
defined in § 37.2 or this section will
have the meaning given it in the Act. As
used in this subpart:

ATS means American Thoracic
Society.

ERS means European Respiratory
Society.

Facility means a facility or
organization licensed to provide health
care by the State or Territory in which
services are provided, such as a
hospital, a clinic, or other provider that
performs spirometry examinations.

FET means forced expiratory time,
which is the time from the beginning of
exhalation (the back-extrapolated “time
zero”’) to the end of the expiratory
maneuver.

FEV1 means forced expiratory volume
in the first second, which is the volume
of air that can forcibly be blown out in
one second, after full inspiration.

FEV6 means forced expiratory volume
in the first six seconds, which is the
volume of air that can forcibly be blown
out in six seconds, after full inspiration.

FVC means forced vital capacity,
which is the volume of air that can
forcibly be blown out after full
inspiration.

PEF means peak expiratory flow,
which is the maximal airflow during a
forced expiratory maneuver.

Spirometry examination means a
pulmonary function test that measures
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expiratory volume and airflow rates and
may determine the presence and
severity of lung function impairments, if
such are present.

§37.92 Spirometry examinations required
for miners.

(a) Voluntary examinations. Each
operator must provide to all miners who
are employed in or at any of its coal
mines the opportunity to have a
spirometry examination and a
respiratory assessment at no cost to the
miner at least once every 5 years in
accordance with this subpart. The
examinations will be available during a
6-month period that begins no less than
3.5 years and not more than 4.5 years
from the end of the last 6-month period.

(b) Mandatory examinations. Every
operator must provide to each miner
who begins work in or at a coal mine for
the first time on or after August 1, 2014,
a spirometry examination and
respiratory assessment at no cost to the
miner in accordance with this subpart.

(1) Initial spirometry examination. An
initial spirometry examination and
respiratory assessment will be provided
to all miners who begin work in or at
a coal mine for the first time on or after
August 1, 2014 within the first 30 days
of their employment or within 30 days
of approval of a plan to provide
spirometry examinations.

(2) Second examination. A follow-up
second spirometry examination and
respiratory assessment will be provided
to the miner no later than 3 years after
the initial spirometry examination if the
miner is still engaged in coal mining.

(3) Third examination. A third
spirometry examination and respiratory
assessment will be provided no later
than 2 years after the examinations in
paragraphs § 37.3(b)(2) and paragraph
(b)(2) of this section if the chest
radiograph shows evidence of
pneumoconiosis as defined in
§37.3(b)(3) or if the second spirometry
test results demonstrate more than a 15
percent decline in the value of percent
predicted FEV1 since the initial test.
Percent predicted FEV1 will be
calculated according to prediction
equations published in Spirometric
Reference Values from a Sample of the
General U.S. Population, American
Journal of Respiratory and Critical Care
Medicine, 159(1):179-187, January
1999, (incorporated by reference, see
§37.97). A correction factor to
Caucasian reference values will be
applied when testing individuals of
Asian descent as specified in the ATS
Technical Standards: Spirometry in the
Occupational Setting, p. 987
(incorporated by reference, see § 37.97).

(c) Notification. NIOSH will notify the
miner when he or she is due to receive
the second or third mandatory
examination under (b) of this section.
Similarly, NIOSH will notify the coal
mine operator when the miner is to be
given a second examination. The
operator will be notified concerning a
miner’s third examination only with the
miner’s written consent, and the notice
to the operator must not state the
medical reason for the examination or
that it is the third examination in the
series. If the miner is notified by NIOSH
that the third mandatory examination is
due and the operator is not so notified,
availability of the spirometry
examination under the NIOSH-approved
operator’s plan will constitute the
operator’s compliance with the
requirement to provide a third
mandatory examination even if the
miner does not take the examination.

(d) Availability of spirometry testing.
The opportunity for spirometry to be
available for purposes of this subpart
must be indicated in an operator’s plan
that has been submitted and approved
in accordance with this subpart.

§37.93 Approval of spirometry facilities.

(a) Facilities seeking approval to
provide the spirometry examinations
specified under this subpart must have
the ability to provide spirometry of high
technical quality. Thus, NIOSH-
approved facilities must meet the
requirements specified in this subpart
for the following activities: Training
technicians to perform the tests;
conducting spirometry tests using
equipment and procedures that meet
required specifications; collecting the
respiratory assessment form;
transmitting data to NIOSH; and
communicating with miners as required
for scheduling, testing, and notification
of results. Facilities seeking approval
may apply to NIOSH using the
Spirometry Facility Certification
Document (Form CDC/NIOSH (M)2.14),
available at http://www.cdc.gov/niosh/
topics/surveillance/ords/CoalWorkers
HealthSurvProgram.html.

(b) Spirometry quality assurance. A
spirometry quality assurance program
must be in place to minimize the rate of
invalid test results. This program must
include all of the following components:

(1) Instrument calibration checks.
Testing personnel must fully comply
with the 2005 ATS/ERS Standardisation
of Spirometry guidelines for instrument
calibration check procedures, pp. 322—
323, including Table 3 (incorporated by
reference, see §37.97). Calibration check
procedures must include daily (day of
testing) leak and volume accuracy
checks and linearity checks according to

the frequency established by the 2005
ATS/ERS guidelines. Instrument
calibration check records must be
maintained by the facility and available
for inspection.

(2) Automated maneuver and test
session quality checks. The spirometer
software must automatically perform
quality assurance checks on expiratory
maneuvers during each spirometry
testing session. Messages must alert the
technician to maneuver acceptability
errors and test session non-repeatability.
Each spirometry test session must have
the goal of obtaining 3 acceptable with
2 repeatable forced expiratory
maneuvers, as defined by the 2005 ATS/
ERS Standardisation of Spirometry, p.
325 (incorporated by reference, see
§37.97).

(3) Ongoing monitoring of test quality.
Facilities must submit spirometry
results to NIOSH within 14 calendar
days of testing as specified in § 37.95(d)
to permit NIOSH to monitor test quality
and provide a report to the miner.
NIOSH may provide feedback to the
appropriate technician(s) along with
suggestions for improvement.

(4) Quality assurance audits. NIOSH
may periodically conduct audits to
review examinations submitted by
approved facilities and assess the
quality of spirometry provided. Such
audits may include a review of all
spirometry examination data obtained
during a specified time period or review
of spirometry test data collected over
time on selected miners.

(c) Noncompliance. If NIOSH
determines that a facility is not
compliant with the policies and
procedures specified in this subpart, or
determines as the result of a quality
assurance audit specified in this section
that a facility is not performing
spirometry examinations of adequate
quality, the facility will be notified of
the deficiency. The facility must
promptly make appropriate
arrangements for the deficiency to be
rectified.

(d) Revocation of approval. If a
facility fails to rectify deficiencies
within 60 days of notification, NIOSH
approval of the facility may be revoked.
An approval which has been revoked
may be reinstated at the discretion of
NIOSH after it receives satisfactory
assurances and evidence that all
deficiencies have been corrected and
that effective controls have been
instituted by the facility to prevent a
recurrence.

(e) Maintenance of records. In
conducting medical examinations
pursuant to this part, physicians and
radiographic facilities must maintain
the results and analyses of these
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examinations (including any hard
copies or digital files containing
individual data, interpretations,
classifications, and images) in a manner
consistent with applicable statutes and
regulations governing the treatment of
individually identifiable health
information, including, as applicable,
the HIPAA Privacy and Security Rules
(45 CFR part 160 and 45 CFR part 164,
subparts A, C, and E).

§37.94 Respiratory assessment form.

As part of the spirometry examination
and concurrent with it, personnel at the
facility must complete a Respiratory
Assessment form (Form CDC/NIOSH
(M)2.13), available at http://www.cdc.
gov/niosh/topics/surveillance/ords/Coal
WorkersHealthSurvProgram.html, for
the miner.

§37.95 Specifications for performing
spirometry examinations.

(a) Persons administering the
spirometry examination. Each person
administering spirometry examinations
must successfully complete a NIOSH-
approved spirometry training course
and maintain a valid certificate by
periodically completing NIOSH-
approved spirometry refresher training
courses, identified on the NIOSH Web
site at http://www.cdc.gov/niosh/;. A
copy of the certificate of completion
from a NIOSH-approved spirometry
training or refresher course, with
validation dates printed on the
document, must be available for
inspection. NIOSH will assign each
person administering spirometry
examinations a unique identification
number, which must be entered into the
spirometry system computer whenever
instrument quality assurance or miner
testing is done or on the Spirometry
Results form (Form CDC/NIOSH
(M)2.17), available at hitp://www.cdc.
gov/niosh/topics/surveillance/ords/Coal
WorkersHealthSurvProgram.html.

(b) Spirometer specifications.
Spirometry testing equipment must
meet the 2005 ATS/ERS Standardisation
of Spirometry specifications for
spirometer accuracy and precision and
real-time display size and content, pp.
331-333, including Table 2 on p. 322
and Table 6 on p. 332 (incorporated by
reference, see § 37.97). Facilities must
make available for inspection written
verification from a third-party testing
laboratory (not the manufacturer or
distributor) that the model of spirometer
being used has successfully passed its
validation checks as required by the
Standardization of Spirometry; 1994
Update protocol, Appendix B pp. 1126—
1134, including Table C1 (incorporated
by reference, see § 37.97). Facilities may

request such documentation from
spirometer manufacturers. For each
forced expiratory maneuver submitted
for a miner under this part, the
spirometry data file must retain a record
of the parameters defined in the 2005
ATS/ERS Standardisation of
Spirometry, p. 335 including Table 8
(incorporated by reference, see § 37.97).
Spirometers that provide electronic
transfer of spirometry data results files
must use the format, content, and data
structure specified by the 2005 ATS/
ERS Standardisation of Spirometry, p.
335, or a procedure for data transfer that
is approved by NIOSH.

(c) Spirometry examination
procedures. Administration of
spirometry examinations must include
the following:

(1) Pre-test checklist. A short
Spirometry Pre-Test Checklist (Form
CDC/NIOSH (M) 2.15), available at
http://www.cdc.gov/niosh/topics/
surveillance/ords/CoalWorkersHealth
SurvProgram.html, must be
administered prior to each spirometry
examination to identify possible
contraindications to testing, or factors
that might affect results.

(2) Respiratory assessment. A
standardized Respiratory Assessment
form (Form CDC/NIOSH (M)2.13),
available at http://www.cdc.gov/niosh/
topics/surveillance/ords/CoalWorkers
HealthSurvProgram.html, must be
completed at the initial spirometry
examination and repeated at each
spirometry examination.

(3) Collection of anthropometric and
demographic information. The miner’s
standing height must be measured in
stocking feet using a stadiometer (or
equivalent device) each time the miner
has a spirometry test. The miner’s
weight must also be measured (in
stocking feet). The miner’s birth date,
race, and ethnicity must also be
recorded. These data will be entered
into the spirometry system computer
and transmitted with the spirometry
data file. For facilities with spirometers
that do not permit electronic transfer of
data files as specified in § 37.96(d), the
Spirometry Results form (Form CDC/
NIOSH (M) 2.17), available at http://
www.cdc.gov/niosh/topics/surveillance/
ords/CoalWorkersHealthSurv
Program.html, will be completed for
each miner tested, and will report the
numerical results of the highest and
second highest results for the FVC and
FEV1 and the highest PEF from at least
three maximal, acceptable expiratory
maneuvers (also called trials), as well as
the FEV6 derived from those maneuvers
reported.

(4) Examination. The spirometry
examination will be conducted in

accordance with test procedures defined
in the 2005 ATS/ERS Standardisation of
Spirometry, pp. 323-326, and the
Standardisation of Lung Function
Testing, Replies to Readers, pp. 1496—
1498 (both incorporated by reference,
see §37.97).

(i) The technician must be able to
view real-time testing display screens as
specified in the 2005 ATS/ERS
Standardisation of Spirometry, p. 322
(incorporated by reference, see § 37.97).

(i) A miner will be tested in the
standing position, but may be seated if
he or she experiences lightheadedness
or other signs or symptoms that raise a
safety concern relating to the standing
position during the spirometry test.

(d) Submission of test results. NIOSH-
approved facilities must submit results
of spirometry examinations
electronically with content as specified
in § 37.96(b), pre-test screening
checklists, and standardized respiratory
assessments within 14 calendar days of
testing a miner.

(e) Records retention. On-site records
of the results will include spirometry
examination reports and retention of all
spirometry examinations, pre-test
checklists, and standardized respiratory
assessment results in electronic or
printed format until notification to
delete or render the information
inaccessible, as described in
§37.100(b)(6)(ii), is received from
NIOSH.

§37.96 Spirometry interpretations,
reports, and notifications.

(a) Interpretation of spirometry
examinations. Interpretations will be
carried out by physicians or other
qualified health care professionals with
expertise in spirometry who have all
required licensure and privileges to
provide this service in their State or
Territory. Interpretations must be
carried out using procedures and
criteria consistent with
recommendations in the ATS Technical
Standards: Spirometry in the
Occupational Setting, pp. 987—-990, and
the ATS/ERS Interpretative Strategies
for Lung Function Tests, p. 950, p. 956
including Table 5, and p. 957 including
Table 6 (both incorporated by reference,
see §37.97).

(b) Spirometry test reports at the
facilities. (1) Spirometry test reports
must contain, at a minimum, the
miner’s age, height, gender, race, and
weight, numerical values (FVC, FEV6,
FEV1, FEV1/FVC, FEV1/FEVS6, FET, and
PEF) and volume-time and flow-volume
spirograms for all recorded expiratory
maneuvers, normal reference value set
used, the predicted, percent predicted
and lower limit of normal values, miner
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position during testing (standing or
sitting), dates of test and last calibration
check, ambient temperature and
barometric pressure (volume
spirometers), and the technician’s
unique identification number.

(2) NIOSH will notify the submitting
facility when to permanently delete or,
if this is not technologically feasible for
the spirometry system used, render
permanently inaccessible all files and
forms associated with a miner’s
spirometry examination from its
electronic and physical files.

(c) Notifying miners of spirometry
examination results. (1) Findings must
be communicated to the miner or, if
requested by the miner, to the miner’s
designated physician. The health care
professional at the NIOSH-approved
facility must inform the miner if the
spirometry examination shows
abnormal results or if the respiratory
assessment suggests he or she may
benefit from the medical follow-up or a
smoking cessation intervention.

(2) NIOSH will notify the miner of his
or her spirometry examination results
and the results of a comparison between
current and previously submitted
spirometry examinations and will
advise the miner to contact a health care
professional as appropriate based on the
results.

(d) Submission of results. Each facility
must submit spirometry results and
completed forms to NIOSH within 14
days after a miner has received an
examination under this subpart. If
specified under a facility’s approval, it
must submit spirometry results and the
completed Respiratory Assessment
Form (Form CDC/NIOSH (M)2.13) and
Spirometry Notification Form (Form
CDC/NIOSH (M)2.16), available at
http://www.cdc.gov/niosh/topics/
surveillance/ords/CoalWorkersHealth
SurvProgram.html, via electronic
transmission. Facilities must utilize a
secure internet data transfer site
specified by NIOSH. The transmitted
spirometry data files must include a
variable length record providing all
parameters in the format, content, and
data structure described by the 2005
ATS/ERS Standardisation of
Spirometry, p. 335 including Table 8
(incorporated by reference, see § 37.97),
or an alternate data file that is approved
by NIOSH. If electronic transmission of
spirometry results is not possible, for
example if a facility’s spirometer does
not provide an approved electronic
transfer of spirometry files, then the
miner’s Spirometry Results Form (Form
CDC/NIOSH (M)2.17), available at
http://www.cdc.gov/niosh/topics/
surveillance/ords/CoalWorkersHealth
SurvProgram.html, must be completed

and submitted accompanied by image
files documenting the flow-volume and
volume time curves for each trial
reported on the Results Form. Such
facilities must also send a completed
Respiratory Assessment Form (Form
CDC/NIOSH (M)2.13) and Spirometry
Notification Form (Form CDC/NIOSH
(M)2.16). Data submission to NIOSH by
such a facility must be carried out as
specified in the facility’s approval.

(e) Confidentiality of spirometry
examinations. Individual medical
information and spirometry results are
considered protected health information
under HIPAA and may only be released
as specified by HIPAA or to NIOSH as
specified in §§37.93 and 37.96 of this
subpart. Personally identifiable
information in the possession of NIOSH
will be released only with the written
consent of the miner or, if the miner is
deceased, the written consent of the
miner’s next of kin or legal
representative. To provide on-site back-
up and assure complete data transfer,
facilities will retain the forms and
results (in electronic or paper format)
from a miner’s examination until
instruction has been received from
NIOSH to delete the associated files and
forms or, if this is not technologically
feasible, render the data permanently
inaccessible.

§37.97 Standards incorporated by
reference.

(a) Certain material is incorporated by
reference into this subpart, Subpart—
Spirometry Examinations, with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. To enforce any edition
other than that specified in this section,
NIOSH must publish notice of change in
the Federal Register and the material
must be available to the public. All
approved material is available for
inspection at NIOSH, Division of
Respiratory Disease Studies, 1095
Willowdale Road, Morgantown, WV
26505. To arrange for an inspection at
NIOSH, call 304-285-5749. Copies are
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030 or
go to http://www.archives.gov/federal
register/code of federal regulations/
ibv_locations.html.

(b) American Journal of Respiratory
and Critical Care Medicine, American
Thoracic Society (ATS), 25 Broadway,
18th Floor, New York, NY 10004.
Phone: (800) 635—7181, extension 8065.
Email: Hope.Robinson@sheridan.com.
http://www.atsjournals.org/action/show
Home:

(1) Standardization of Spirometry;
1994 Update. Official Statement of the
ATS, adopted November 11, 1994.
American Journal of Respiratory and
Critical Care Medicine 152(3):1107—
1136, September 1995, into § 37.95(b).
This ATS Official Statement is also
available at http://www.thoracic.org/
statements/resources/archive/201.pdf.

(2) Official American Thoracic
Society Technical Standards:
Spirometry in the Occupational Setting
(“ATS Technical Standards: Spirometry
in the Occupational Setting”). Redlich
CA, Tarlo SM, Hankinson JL, Townsend
MC, Eschenbacher WL, Von Essen SG,
Sigsgaard T, and Weissman DN.
American Journal of Respiratory and
Critical Care Medicine 189(8):983—-994,
April 15, 2014, into §§ 37.92(b) and
37.96(a).

(3) Spirometric Reference Values from
a Sample of the General U.S.
Population. Hankinson JL, Odencrantz
JR, Fedan KB. American Journal of
Respiratory and Critical Care Medicine,
159(1):179-187, January 1999, into
§37.92(h).

(c) European Respiratory Journal, 442
Glossop Road, Sheffield, S10 2PX, UK.
Phone: 44 114 267 28 60; Fax: 44 114
266 50 64. Email: info@ersj.org.uk.
http://erj.ersjournals.com/.

(1) Standardisation of Spirometry
(“2005 ATS/ERS Standardisation of
Spirometry”). ATS/ERS Task Force:
Standardization of Lung Function
Testing. Miller MR, Hankinson J,
Brusasco V, Burgos F, Casaburi R,
Coates A, Crapo R, Enright P, van der
Grinten CPM, Gustafsson P, Jensen R,
Johnson DC, MacIntyre N, McKay R,
Navajas D, Pedersen OF, Pellegrino R,
Viegi G, and Wanger J. European
Respiratory Journal 26(2):319-338,
August 2005, into §§ 37.93(b); 37.95(b)
and (c); and 37.96(d). The ATS/ERS
Standardisation of Spirometry is also
available on the ATS Web site at
https://foundation.thoracic.org/
statements/resources/pft/PFT2.pdf.

(2) Interpretative Strategies for Lung
Function Tests (““ATS/ERS
Interpretative Strategies for Lung
Function Tests’’). ATS/ERS Task Force:
Standardisation of Lung Function
Testing. Pellegrino R, Viegi G, Brusasco
V, Crapo RO, Burgos F, Casaburi R,
Coates A, van der Grinten CPM,
Gustafsson P, Hankinson J, Jensen R,
Johnson DC, MacIntyre N, McKay R,
Miller MR, Navajas D, Pedersen OF, and
Wanger J. European Respiratory Journal
26(5):948-968, November 2005, into
§37.96(a). The ATS/ERS
Standardisation of Lung Function
Testing is also available on the ATS
Web site at http://www.thoracic.org/
statements/resources/pft/pft5.pdf.
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(3) Standardisation of Lung Function
Testing, the Authors’ Replies to Readers’
Comments (“Standardisation of Lung
Function Testing, Replies to Readers”).
Miller MR, Hankinson J, Brusasco V,
Burgos F, Casaburi R, Coates A, Enright
P, van der Grinten C, Gustafsson P,
Jensen R, Maclntyre N, McKay RT,
Pedersen OF, Pellegrino R, Viegi G, and
Wanger J. European Respiratory Journal
36(6):1496—-1498, December 2010, into
§ 37.95(c). The Standardisation of Lung
Function Testing, Replies to Readers is
also available on the ATS Web site at
http://www.thoracic.org/statements/
resources/pft/clarification-12-2010.pdyf.
m 20. Add a subpart, titled General
Requirements, after Subpart—
Spirometry Examinations to read as
follows:

Subpart—General Requirements

Sec.

37.100 Coal mine operator plan for medical
examinations.

37.101 Approval of plans.

37.102 Transfer of affected miner to less
dusty area.

37.103 Medical examination at miner’s
expense.

§37.100 Coal mine operator plan for
medical examinations.

(a) Each coal mine operator must
submit and receive NIOSH approval of
a plan for the provision of chest
radiographs, occupational histories,
spirometry examinations, and
respiratory assessments of miners, using
the appropriate forms provided by
NIOSH.

(1) During the transition from August
1, 2014 until the time when spirometry
facilities are approved by NIOSH, any
person becoming a coal mine operator
on or after August 1, 2014, or any coal
mine operator without an approved plan
as of that date must submit a plan
within 60 days that provides for chest
radiographs and occupational histories.

(2) Coal mine operators with
previously approved plans for only
chest radiographs and occupational
histories, or with plans developed
pursuant to paragraph (a)(1) of this
section, will be notified by MSHA when
the plans must be amended to include
spirometry examinations and
respiratory assessments. Amendments
must be submitted to NIOSH within 60
days of MSHA’s notification.

(b) The coal mine operator’s plan
must include:

(1) The name, address, and telephone
number of the operator(s) submitting the
plan;

(2) The name, MSHA identification
number for respirable dust
measurements, and address of the mine
included in the plan;

(3) The proposed beginning and
ending date of the 6-month period(s) for
voluntary radiography and spirometry
examinations (see § 37.3(a) and
§37.92(a)), the estimated number of
miners to be given or offered
examinations during the 6-month period
under the plan, and a roster specifying
the names and current home mailing
addresses of each miner covered by the
plan;

(4) The name and location of the
approved X-ray and spirometry facility
or facilities, and the approximate date(s)
and time(s) of day during which the
radiographs and spirometry tests will be
given to miners to enable a
determination of whether the
examinations will be conducted at a
convenient time and place;

(5) If a mobile medical examination
facility is proposed to provide some or
all of the surveillance tests specified in
paragraph § 37.100(a), the plan shall
provide that each miner be given
adequate notice of the opportunity to
have the examination and that no miner
shall have to wait for an examination
more than 1 hour before or after his or
her work shift. In addition, the plan
shall include:

(i) The number of change houses at
the mine.

(ii) One or more alternate non-mobile
approved medical examination facilities
for the reexamination of miners and for
the mandatory examination of miners
when necessary [see §§37.3(b) and
37.92(b)], or an assurance that the
mobile facility will return to the
location(s) specified in the plan as
frequently as necessary to provide for
medical surveillance examinations in
accordance with these regulations.

(iii) The name and location of each
change house at which examinations
will be given. For mines with more than
one change house, the examinations
shall be given at each change house or
at a change house located at a
convenient place for each miner.

(6) Assurances that:

(i) The operator will not solicit a
physician’s spirometric, radiographic or
other findings concerning any miner
employed by the operator,

(1i) Instructions have been given to the
person(s) giving the examinations that
duplicate spirograms or copies of
spirograms (including copies of
electronic files) and radiographs or
copies of radiographs (including, for
digital radiographs, copies of electronic
files) will not be made, and to the extent
that it is technically feasible all related
electronic files must be permanently
deleted from the facility records or
rendered permanently inaccessible
following the confirmed transfer of such

data to NIOSH, and that (except as may
be necessary for the purpose of this part)
the physician’s spirometric,
radiographic and other findings, as well
as the occupational history and
respiratory assessment information
obtained from a miner will not be
disclosed in a manner that would
permit identification of the individual
with their information, and

(iii) The spirometry and radiographic
examinations will be made at no charge
to the miner.

(c) Operators may provide for
alternate spirometry or radiography
facilities in plans submitted for
approval.

(d) The change of operators of any
mine operating under a plan approved
pursuant to § 37.101(a) shall not affect
the plan of the operator which has
transferred responsibility for the mine.
Every plan shall be subject to revision
in accordance with paragraph (e) of this
section.

(e) The operator must advise NIOSH
of any change in its plan. Each change
in an approved plan is subject to the
same review and approval as the
originally approved plan.

(f) The operator must promptly
display in a visible location on the
bulletin board at the mine its proposed
plan or proposed change in plan when
it is submitted to NIOSH. The proposed
plan or change in plan must remain
posted in a visible location on the
bulletin board until NIOSH either grants
or denies approval of it at which time
the approved plan or denial of approval
must be permanently posted. In the case
of an operator who does not have a
bulletin board, such as an operator that
is a contractor, the operator must
otherwise notify its employees of the
examination arrangements. Upon
request, the contractor must show
NIOSH written evidence that its
employees have been notified.

(g) Upon notification from NIOSH that
sufficient time has elapsed since the
previous period of examinations, the
operator will resubmit its plan for each
of its coal mines to NIOSH for approval
for the next period of examinations (see
§§37.3(a)(2) and 37.92(a)). The plan
must include the proposed beginning
and ending dates of the next period of
examinations and all information
required by paragraph (b) of this section.

§37.101 Approval of plans.

(a) If, after review of any plan
submitted pursuant to this subpart,
NIOSH determines that the action to be
taken under the plan by the operator
meets the specifications of this subpart
and will effectively achieve its purpose,
NIOSH will approve the plan and notify
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the operator submitting the plan of the
approval. Approval may be conditioned
upon such terms as the Secretary deems
necessary to carry out the purpose of

§ 203 of the Act.

(b) Where NIOSH has reason to
believe that it will deny approval of a
plan NIOSH will, prior to the denial,
give notice in writing to the operator(s)
of an opportunity to amend the plan.
The notice must specify the ground(s)
upon which approval is proposed to be
denied.

(c) If a plan is denied approval,
NIOSH will advise the operator(s) in
writing of the reasons for the denial.

§37.102 Transfer of affected miner to less
dusty area.

(a) Any miner who, in the judgment
of NIOSH, has evidence of the
development of pneumoconiosis, must
be afforded the option of transferring
from his or her position to another
position in an area of the mine where
the concentration of respirable dust in
the mine atmosphere is in compliance
with the MSHA requirements in Part 90
of title 30, Code of Federal Regulations.
A classification of one or more of the
miner’s chest radiographs as showing
category 1 (1/0, 1/1, 1/2), category 2 (2/
1, 2/2, 2/3), or category 3 (3/2, 3/3, 3/
+) simple pneumoconioses, or
complicated pneumoconiosis (ILO
Classification) will be accepted as such
evidence. NIOSH will, at its discretion,
also accept other medical examinations
provided to NIOSH for review, such as
computed tomography scans of the
chest or lung biopsies, as evidence of
the development of pneumoconiosis.

(b) Any transfer under this section
shall be in accordance with the
procedures specified in 30 CFR part 90.

§37.103 Medical examination at miner’s
expense.

Any miner who wishes to obtain a
medical examination at the miner’s own
expense at an approved spirometry or
radiography facility and to have the
complete examination submitted to
NIOSH may do so, provided that the
examination is made no sooner than 6
months after the most recent
examination of the miner submitted to
NIOSH. NIOSH will provide
interpretation and radiographic
classification and reporting of the
results of examinations made at the
miner’s expense in the same manner as
if they were submitted under an
operator’s plan. Any change in the
miner’s transfer rights under the Act
that may result from this examination
will be subject to the terms of § 37.102.

Dated: July 30, 2014.
Sylvia M. Burwell,
Secretary.
[FR Doc. 2014-18336 Filed 8—1-14; 8:45 am]
BILLING CODE 4162-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 447

Payments for Services
CFR Correction

m In Title 42 of the Code of Federal
Regulations, Parts 430 to 481, revised as
of October 1, 2013, on page 403, remove
the undesignated center heading above
§447.88.

[FR Doc. 2014-18426 Filed 8—1-14; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67
[Docket ID FEMA-2014-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:
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PART 67—[AMENDED] Authority: 42 U.S.C. 4001 et seq.; §67.11 [Amended]

Reorganization Plan No. 3 of 1978, 3 CFR, m 2. The tables published under the

1978 Comp., p. 329; E.0. 12127, 44 FR 19367, authority of §67.11 are amended as

m 1. The authority citation for part 67
3 CFR, 1979 Comp., p. 376.

continues to read as follows: follows:
* Elevation in feet
(NGVD)
+ Elev’fillt'&?[)i? feet
Flooding source(s) Location of referenced elevation # Dt(epth in feet Cog;frg;glges
above ground
A Elevation in
meters (MSL)
Modified
Harrison County, Indiana, and Incorporated Areas
Docket No.: FEMA-B-1229
Blue River (backwater effects At the Ohio River confluence ...........ccceceeiinineniencnieene +431 | Unincorporated areas of Har-
from Ohio River). rison County.
Approximately 530 feet downstream of State Route 462 ... +431
Blue River .....cccccoveviiiiiiieeeeen, Approximately 1.7 miles downstream of Main Street ......... +540 | Unincorporated areas of Har-
rison County.
Approximately 0.5 mile downstream of Main Street ........... +545
Blue River ......ccccceviiiiiiiiene Approximately 1,150 feet upstream of Norfolk Southern +551 | Unincorporated areas of Har-
Railway. rison County.
Approximately 0.77 mile upstream of Norfolk Southern +554
Railway.
Indian Creek Tributary 27 ......... Approximately 1,940 feet downstream of State Route 64 .. +645 | Unincorporated areas of Har-
rison County.
Approximately 0.41 mile upstream of Private Drive #5755 +699
Ohio RIVer ...ccoviiiiiiiieiieeeiee At the Meade County boundary ..........ccccceveiiiieniiieenieenne +431 | Town of Mauckport, Town of
New Amsterdam, Unincor-
porated areas of Harrison
County.
At the Jefferson County boundary ..........ccoceeiiiniiinieniicnnne +446

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Town of Mauckport
Maps are available for inspection at Harrison County Plan Commission, 245 Atwood Street Northeast, Suite 215, Corydon, IN 47112.
Town of New Amsterdam
Maps are available for inspection at Harrison County Plan Commission, 245 Atwood Street Northeast, Suite 215, Corydon, IN 47112.
Unincorporated Areas of Harrison County
Maps are available for inspection at Harrison County Plan Commission, 245 Atwood Street Northeast, Suite 215, Corydon, IN 47112.

(Catalog of Federal Domestic Assistance No. DEPARTMENT OF HOMELAND already in effect in order to qualify or
97.022, “Flood Insurance.”) SECURITY remain qualified for participation in the

Dated: July 11, 2014. National Flood Insurance Program

. Federal Emergency Management (NFIP).

Roy E. Wright, Agency
Deputy Associate Administrator for DATES: The date of issuance of the Flood
Mitigation, Department of Homeland 44 CFR Part 67 Insurance Rate Map (FIRM) showing
Security, Federal Emergency Management BFEs and modified BFEs for each
Agency. [Docket ID FEMA~-2014-0002] community. This date may be obtained

[FR Doc. 2014-18363 Filed 8-1-14; 8:45 am] Final Flood Elevation Determinations by contacting the: office yvhere .the.maps
BILLING CODE 9110-12-P are available for inspection as indicated
AGENCY: Federal Emergency in the table below.
Managem.ent Agency, DHS. ADDRESSES: The final BFEs for each
ACTION: Final rule. community are available for inspection

SUMMARY: Base (1% annual-chance) at the office of the Chief Executive

Flood Elevations (BFEs) and modified Officer ,Of each communlty. Th?

BFEs are made final for the respective addresses are listed in the
communities listed below. The BFEs table below.

and modified BFEs are the basis for the =~ FOR FURTHER INFORMATION CONTACT: Luis
floodplain management measures that Rodriguez, Chief, Engineering

each community is required either to Management Branch, Federal Insurance
adopt or to show evidence of being and Mitigation Administration, Federal
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Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real

property are encouraged to review the
proof Flood Insurance Study and FIRM

available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet
(NGVD)
+ Elevation in feet
NAVD .
Flooding source(s) Location of referenced elevation # Dt(apth in)feet Cog?frgaglttjles
above ground
A Elevation in
meters (MSL)
Modified
Cass County, Indiana, and Incorporated areas
Docket No.: FEMA-B-1229
Crooked Creek ......cccceereveieeene Approximately 0.44 mile upstream of the Wabash River +569 | Unincorporated areas of
confluence. Cass County.
Approximately 0.39 mile upstream of West County Road +636
100 North.
G00Se Creek .....coeeeevreveeeruennnn. At the upstream side of Cliff Drive .........ccccveeveniinciieenens +591 | City of Logansport, Unincor-
porated areas of Cass
County.
Approximately 200 feet upstream of Humphrey Boulevard +598

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Logansport

ADDRESSES

Maps are available for inspection at City Hall, 601 East Broadway Street, Room 303, Logansport, IN 46947.

Unincorporated Areas of Cass County

Maps are available for inspection at Cass County Government Building, 200 Court Park, Logansport, IN 46947.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 11, 2014.
Roy E. Wright,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2014-18359 Filed 8-1-14; 8:45 am]
BILLING CODE 9110-12-P
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2014-0002]
Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

State City/town/county

Source of flooding

Location

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)
#Depth in feet
above ground
AElevation in
meters (MSL)
Modified

City of Newport News, Virginia
Docket No.: FEMA-B-1158

Virginia .....ccocoeiiieiiens City of Newport News
City of Newport News

City of Newport News

City of Newport News

Woodside Lane.

Newmarket Creek ....... Approximately 0.45 mile downstream of +18
Hampton Roads Center Parkway.
Approximately 0.94 mile upstream of Hampton +21
Roads Center Parkway.
Newmarket Creek ....... Approximately 1,287 feet downstream of +24
Harpersville Road.
Approximately 0.56 mile upstream of +26
Harpersville Road.
Newmarket Creek Trib- | Approximately 765 feet downstream of Agusta +22
utary. Drive.
Approximately 167 feet upstream of Agusta +22
Drive.
Stoney Run ......c.cc...... Approximately 0.8 mile downstream of Old +8
Courthouse Way.
Approximately 0.56 mile upstream of +47
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State City/town/county

Source of flooding

Location

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)
#Depth in feet
above ground
AElevation in
meters (MSL)
Modified

City of Newport News

City of Newport News

Stoney Run-Colony
Pines Branch. Richneck Road.

Castle Drive.

Stoney Run-Denbigh
Branch.

Approximately 776
Approximately 1,450 feet upstream of Windsor
Just downstream of Richneck Road

Just downstream of McManus Boulevard

feet downstream of +27

+40
+27

+33

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Newport News

ADDRESSES

Maps are available for inspection at the Department of Engineering, 2400 Washington Avenue, Newport News, VA 23607.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 11, 2014.
Roy E. Wright,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2014-18364 Filed 8—1-14; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Part 162
[CMS—0043—F]
RIN 0938-AS31

Administrative Simplification: Change
to the Compliance Date for the
International Classification of
Diseases, 10th Revision (ICD-10-CM
and ICD-10-PCS) Medical Data Code
Sets

AGENCY: Office of the Secretary, HHS.
ACTION: Final rule.

SUMMARY: This final rule implements
section 212 of the Protecting Access to
Medicare Act of 2014 by changing the
compliance date for the International
Classification of Diseases, 10th
Revision, Clinical Modification (ICD—
10—-CM) for diagnosis coding, including
the Official ICD-10—-CM Guidelines for
Coding and Reporting, and the
International Classification of Diseases,
10th Revision, Procedure Coding
System (ICD-10-PCS) for inpatient

hospital procedure coding, including
the Official ICD—10-PCS Guidelines for
Coding and Reporting, from October 1,
2014 to October 1, 2015. It also requires
the continued use of the International
Classification of Diseases, 9th Revision,
Clinical Modification, Volumes 1 and 2
(diagnoses), and 3 (procedures) (ICD-9—
CM), including the Official ICD-9-CM
Guidelines for Coding and Reporting,
through September 30, 2015.

DATES: These regulations are effective

on September 3, 2014.

FOR FURTHER INFORMATION CONTACT:

Denesecia Green, (410) 786—8797.

Geanelle G. Herring, (410) 786—4466.

Kamahanahokulani Farrar, (410) 786—
2155.

SUPPLEMENTARY INFORMATION:

I. Executive Summary and Background
A. Executive Summary

1. Purpose

Prior to the enactment of the
Protecting Access to Medicare Act of
2014 (PAMA) (Pub. L. 113-93) on April
1, 2014, the health care industry was
actively preparing to transition to the
International Classification of Diseases,
10th Revision, Clinical Modification
(ICD-10-CM) for diagnosis coding and
the International Classification of
Diseases, 10th Revision, Procedure
Coding System (ICD-10-PCS) for
inpatient hospital procedure coding
(herein collectively referred to as ICD-
10) on October 1, 2014. Many in the
health care industry had invested time
and resources in system upgrades,
testing, training, and undertaking the
necessary changes to workflow
processes. However, PAMA required the

Secretary to adopt ICD—10 no sooner
than October 1, 2015.

This final rule establishes October 1,
2015, as the new ICD-10 compliance
date. This final rule also requires the
continued use of the International
Classification of Diseases, 9th Revision,
Clinical Modification, Volumes 1 and 2
(diagnoses), and 3 (procedures),
including the Official ICD-9-CM
Guidelines for Coding and Reporting
(herein collectively referred to as ICD-
9-CM), through September 30, 2015.

a. Need for the Regulatory Action

This final rule establishes October 1,
2015 as the compliance date for ICD-10.
It also requires the continued use of
ICD-9-CM through September 30, 2015.

b. Legal Authority for the Regulatory
Action

Section 212 of PAMA, titled “Delay in
Transition from ICD-9-CM to ICD-10
Code Sets” is the legal authority for the
regulatory action.

2. Summary of the Major Provisions

As noted previously, this final rule
changes the compliance date for ICD-10
from October 1, 2014 to October 1, 2015
and requires covered entities to
continue using ICD-9-CM through
September 30, 2015.

3. Summary of Costs and Benefits

In the September 5, 2012 Federal
Register (77 FR 54664), the Department
of Health and Human Services (HHS)
published a final rule titled
“Administrative Simplification:
Adoption of a Standard for a Unique
Health Plan Identifier; Addition to the
National Provider Identifier
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Requirements; and a Change to the
Compliance Date for the International
Classification of Diseases, 10th Edition
(ICD-10—-CM and ICD—-10-PCS) Medical
Data Code Sets” (herein referred to as
the 2012 ICD-10 Delay final rule) in
which the Secretary changed the
compliance date for ICD-10 from
October 1, 2013 to October 1, 2014. In
that rule, we estimated there would be
a significant cost to industry from a
delay of ICD—-10 because commercial
health plans, medium and large
hospitals, and large physician practices
were far along in their implementation
and had devoted funds, resources, and
staff to the effort. In our analysis, we
estimated that a 1-year delay of the
compliance date for ICD-10 would add
a range of 10 to 30 percent to the total
cost that these entities had already spent
or budgeted for the transition to ICD-10
on October 1, 2013.

We use the same rationale and
methodology in our analysis of costs
and benefits in the Regulatory Impact
Analysis (RIA) of this final rule, and
conclude that a delay of 1-year, as
opposed to a longer delay, will be the
least costly and most fiscally
responsible way to implement the
requirements of section 212 of PAMA.
We estimate the cost of a 1-year delay
to HIPAA covered entities will be $1.1
to $6.8 billion.

B. Background

In the January 16, 2009 Federal
Register (74 FR 3328), HHS published a
final rule (herein referred to as the 2009
ICD-10 final rule) in which the
Secretary adopted ICD-10 as the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA)
standard code set to replace ICD-9—CM.
The 2009 ICD-10 final rule established
an October 1, 2013 compliance date for
ICD-10. For more background on the
adoption of ICD-10, see the 2009 ICD-
10 final rule and the August 22, 2008
proposed rule titled “HIPAA
Administrative Simplification:
Modification to Medical Data Code Set
Standards to Adopt ICD-10-CM and
ICD-10-PCS” (herein referred to as the
2008 ICD-10 proposed rule) (73 FR
49796).

In late 2011 and early 2012, three
issues emerged that led the Secretary to
reconsider the compliance date for ICD-
10: (1) The industry transition to ASC
X12 Version 5010 did not proceed as
effectively as expected; (2) providers
became concerned that other statutory
initiatives were stretching their
resources; and (3) there was a lack of
readiness for the ICD-10 transition, as
indicated by industry surveys and polls.
As a result, HHS published the 2012

ICD-10 Delay final rule in which the
compliance date for ICD-10 was
delayed from October 1, 2013 to October
1, 2014.

I1. Provisions of the Final Rule

Section 212 of PAMA provides that
the Secretary may not adopt ICD-10
under HIPAA prior to October 1, 2015.
We interpret this provision as requiring
the Secretary to delay the October 1,
2014 implementation of ICD-10, and we
believe the provision gives the Secretary
discretion to choose a new compliance
date of October 1, 2015, or later. We are
establishing October 1, 2015 as the new
compliance date.

All segments of the health care
industry have invested significant time
and resources in financing, training, and
implementing necessary changes to
systems, workflow processes, and
clinical documentation practices in
order to prepare for ICD-10. The
American Academy of Professional
Coders (AAPC) provides training and
education to medical coders, physicians
and their practice management staff. In
a June 2014 survey * of 5,000 AAPC
members, nearly 75 percent of the
survey respondents reported that they
are making significant progress toward
preparing for ICD-10 implementation.
The survey also indicated that about 25
percent of those surveyed had
completed all of the necessary ICD-10
training; 13 percent indicated that they
were prepared for the October 1, 2014
implementation date; and 23 percent
were actively testing with their ICD-10
vendors when PAMA was signed into
law. The industry has made significant
progress toward ICD-10 compliance and
has gained momentum in its efforts. A
delay of longer than 1 year would slow
or even stop progress towards ICD-10
implementation. In order to preserve
this momentum and encourage
continued compliance efforts, we are
establishing the shortest delay permitted
by law, which is 1 year.

Additionally, we believe it is
important to require implementation of
ICD-10 as soon as the law permits
because it will allow the industry to
begin reaping the benefits of ICD-10 as
soon as possible. ICD-10 provides
greater specificity of diagnosis-related
groups; improves quality measurement
and reporting capabilities; improves
tracking of illnesses; and reflects greater
accuracy of reimbursement for medical
services. ICD-10’s granularity will

1ICD-10 Monitor: Exclusive: ICD-10
Implementation—Where Do We Really Stand?
http://icd10monitor.com/enews/item/1220-
exclusive-icd-10-implementation-where-do-we-
really-stand?utm_source=Real % 20Magnet&utm_
medium=Email&utm_campaign=42358626.

improve data capture and analytics of
public health surveillance and
reporting, national quality reporting,
research and data analysis, and provide
detailed data to inform health care
delivery and health policy decisions.

ICD-10 reflects the advances in
medicine and medical technology that
U.S. physician specialty groups called
for as they provided extensive input
into the development of the ICD-10-CM
code-set to capture more precise codes
for the conditions they treat. ICD-10
includes significant improvements over
ICD-9-CM in coding primary care
encounters, external causes of injury,
mental disorders, and preventive health.
For example, ICD-10 reflects improved
diagnosis of chronic illness and
identifies underlying causes,
complications of disease, and
conditions that contribute to the
complexity of a disease, and captures
the severity and stage of diseases such
as chronic kidney disease, dementia,
and asthma.

Finally, a 1-year delay, as opposed to
a longer delay, is the least expensive
option for the industry. As estimated in
the 2012 ICD-10 Delay final rule 2 and
repeated in this final rule, a 1-year delay
increases costs for covered entities by a
range of 10 to 30 percent. We conclude
that a delay beyond 1 year would be
significantly more costly and have a
damaging impact on the healthcare
industry. For example, extending the
delay beyond 1 year could render
current ICD-10 system updates and
releases obsolete, which would
diminish the investments stakeholders
have already made to prepare for the
ICD-10 transition. Stakeholders would
need to restart their system preparation
and would not be able to leverage past
system investments.

In order to implement section 212 of
PAMA, we are changing the compliance
date for ICD-10 from October 1, 2014 to
October 1, 2015 in 45 CFR 162.1002(c)
by changing “October 1, 2014” to
“October 1, 2015” to read, “[f]or the
period on and after October 1, 2015.”

Our regulations at 45 CFR 162.1002(b)
currently require compliance with ICD-
9—CM through September 30, 2014. We
are changing our regulations to require
the continued use of ICD-9-CM through
September 30, 2015. Accordingly, we
are revising 45 CFR 162.1002(b) by

2 Administrative Simplification: Adoption of a
Standard for a Unique Health Plan Identifier;
Addition to the National Provider Identifier
Requirements; and a Change to the Compliance
Date for the International Classification of Diseases,
10th Edition (ICD-10-CM and ICD-10-PCS)
Medical Data Code Sets; Final Rule. http://www.
gpo.gov/fdsys/pkg/FR-2012-09-05/pdf/2012-
21238.pdf pages 50-53.
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http://icd10monitor.com/enews/item/1220-exclusive-icd-10-implementation-where-do-we-really-stand?utm_source=Real%20Magnet&utm_medium=Email&utm_campaign=42358626
http://icd10monitor.com/enews/item/1220-exclusive-icd-10-implementation-where-do-we-really-stand?utm_source=Real%20Magnet&utm_medium=Email&utm_campaign=42358626
http://icd10monitor.com/enews/item/1220-exclusive-icd-10-implementation-where-do-we-really-stand?utm_source=Real%20Magnet&utm_medium=Email&utm_campaign=42358626
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http://www.gpo.gov/fdsys/pkg/FR-2012-09-05/pdf/2012-21238.pdf
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changing “September 30, 2014” to
“September 30, 2015” to read, “[f]or the
period on and after October 16, 2003
through September 30, 2015.”

III. Waiver of Proposed Rulemaking

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
we are required to publish a notice of
proposed rulemaking (NPRM) in the
Federal Register. Section 553(b) of the
APA provides an exception to this
requirement. Section 553(b)(B) of the
APA authorizes HHS to waive normal
rulemaking requirements if it finds that
notice and comment procedures are
impracticable, unnecessary, or contrary
to the public interest. We believe
waiving normal notice and comment
rulemaking requirements is justified
because covered entities need to know
how to proceed with respect to ICD-9—
CM and ICD-10 now, or they will not
have adequate time to prepare to
accurately submit, process, and pay for
health care claims.

The October 1, 2014 compliance date
for ICD-10 was established in the 2012
ICD-10 Delay final rule. Section 212 of
PAMA was enacted on April 1, 2014, six
months prior to the October 1, 2014
ICD-10 compliance date, at a critical
time when most health care entities had
already configured and tested systems
and business processes, and devoted
staff and financial resources in
preparation for compliance on October
1, 2014. IT systems were changed to
align with new payment policies and
rules, staff was trained on new
workflow processes, and trading partner
agreements were updated to begin using
ICD—10 on October 1, 2014.

After section 212 of PAMA was
enacted, many industry stakeholders
asked the Secretary to clarify which ICD
version could or must be used and
when. Many interpreted section 212 of
PAMA as requiring a delay of ICD-10 to
October 1, 2015, while others
interpreted the law as allowing the
Secretary to postpone implementation
of ICD-10 for longer than a year. Other
industry stakeholders suggested that
section 212 of PAMA permitted covered
entities to use either ICD-9-CM or ICD-
10 on October 1, 2014. These widely
different interpretations reflected the
industry’s uncertainty about when it
would be required to use specific
versions of the ICD coding system, and
we recognized a growing apprehension
among stakeholders in light of this
uncertainty.

There are also a number of important
business and implementation decisions
that industry stakeholders have to make
now. For example, budgeting, project
management, and systems planning for

the continued use of ICD-9—-CM on
October 1, 2014 and for the delayed
implementation of ICD-10 on October 1,
2015, must begin as soon as possible for
all covered entities. Both large and
small providers and health plans
generally develop budgets and allot
resources for transitions far in advance
and particularly for those transitions
that impact IT systems, business
policies, and processes. Most covered
entities have allocated funds, assigned
human resources, and have employed
contractors to assist with or manage
various aspects of the transition to ICD—
10 based on an October 1, 2014
compliance date. These resources,
trading partner agreements, vendor
systems, and maintenance contracts will
have to be reconsidered and reallocated
within a very short period of time to
accommodate the delay. Many covered
entities have also begun to train their
staff for ICD-10 implementation and
must decide immediately whether to
continue this training. The absence of a
firm implementation date impedes
decision-making for budgetary
development, projecting planning, and
systems preparation. If covered entities
are unable to make these decisions
timely, some may choose to slow or
even suspend ICD—10 preparations.

Covered entities WilFalso have to
accomplish systems and business
process changes in a relatively short
period of time. Many providers have
programmed their IT systems to submit
ICD-10 codes on October 1, 2014, and
have implemented changes in business
processes to accommodate these
changes. Most health plans have
programmed their claims processing
systems to accept and process ICD-10
codes on October 1, 2014. These
systems will have to be reconfigured to
process ICD-9-CM coded claims for an
additional year while also preparing to
process ICD-10 coded claims on and
after October 1, 2015. It is imperative
that covered entities know the new
compliance dates now so they can begin
immediately to take the necessary steps
to comply.

A seamless industry transition to a
required code set is necessary in order
to avoid payment disruptions. If covered
entities are not prepared to accept and
process ICD-9-CM codes on October 1,
2014, there could be significant
disruptions in health care payments.
The inability of health plans to
successfully process claims directly
impacts the timeliness of provider
reimbursements for services rendered.
Many providers, especially small and
rural providers, rely on the timeliness of
payments in order to continue to do
business. A risk to a provider’s

economic well-being is a risk to patient
care.

In order to minimize industry
disruption, it is important for the
Secretary to announce the new
compliance dates as soon as possible.
Even with the extra few months this
final rule affords, time is short. If we
were to engage in full notice and
comment rulemaking, covered entities
would be left with uncertainty until a
final rule could be published, which
would be unlikely to happen prior to
October 1, 2014. And even if the process
could be expedited, a final rule would
be issued too close to October 1, 2014
to give most covered entities sufficient
time to comply with the requirements of
the rule. Accordingly, we find there is
good cause to waive the normal notice
and comment rulemaking procedures, as
they are impracticable and contrary to
the public interest.

IV. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it does not require a
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.

V. Regulatory Impact Analysis
A. Statement of Need

As stated previously, section 212 of
PAMA specifies that “[t]he Secretary of
Health and Human Services may not,
prior to October 1, 2015, adopt ICD-10
code sets as the standard for code sets
under section 1173(c) of the Social
Security Act (42 U.S.C. 1320d-2(c)) and
section 162.1002 of title 45, Code of
Federal Regulations.” This final rule
establishes a new ICD-10 compliance
date of October 1, 2015. It also requires
the continued use of ICD-9-CM through
September 30, 2015.

B. Overall Impact

We have examined the impacts of this
final rule as required by Executive
Order 12866 on Regulatory Planning
and Review (September 30, 1993, as
further amended), Executive Order
13563 on Improving Regulation and
Regulatory Review (January 18, 2011),
section 202 of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999), and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
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approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Section 3(f) of Executive Order
12866 defines a ‘“‘significant regulatory
action” as an action that is likely to
result in a rule: (1) Having an annual
effect on the economy of $100 million
or more in any 1 year, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities (also
referred to as “economically
significant”); (2) creating a serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

A regulatory impact analysis (RIA)
must be prepared for major rules with
economically significant effects ($100
million in 1995 dollars or more in any
one year). We estimate that this rule is
“economically significant”” as measured
by the $100 million threshold, and
hence also a major rule under the
Congressional Review Act. Accordingly,
we have prepared a Regulatory Impact
Analysis (RIA) that presents the costs
and benefits of this rule.

In determining the costs of this final
rule, we needed to establish, as a
baseline, what costs would likely be
incurred absent this final rule, and then
compare this baseline to the costs of the
ICD-10 delay announced in this final
rule. The costs estimated in this RIA
include costs to industry and
government entities for an October 1,
2015 compliance date. For the RIA in
this final rule we have also relied
largely on the estimates in the RIA of
the 2012 ICD-10 Delay final rule
because that rule also estimated the cost
of a 1-year delay in the compliance date
for ICD-10.

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
also requires that agencies assess
anticipated costs and benefits before
issuing any rule whose mandates
require spending in any one year of
$100 million in 1995 dollars, updated
annually for inflation. In 2014, that
threshold is approximately $141
million. This final rule contains a
mandate that would likely impose
spending costs on the healthcare
industry of more than $141 million.

Therefore, in this RIA we illustrate the
costs of the 1-year delay in compliance
date for ICD-10.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a final
rule that imposes substantial direct
requirement costs on State and local
governments, preempts State laws, or
otherwise has Federalism implications.
We do not anticipate that the 1-year
delay in the compliance date for ICD—
10 will have a significant impact on
State and local governments, preempt
State laws, or otherwise have
Federalism implications.

C. Anticipated Effects on Impacted
Entities

ICD codes are used in nearly every
sector of the health care industry. All
HIPAA covered entities will be affected
by a delay in the compliance date of
ICD-10. Covered entities include all
health plans, health care clearinghouses,
and health care providers that transmit
health information in electronic form in
connection with a transaction for which
the Secretary has adopted a standard.

While covered entities are required to
transition to ICD-10, many other
entities not covered by HIPAA also use
ICD codes for a variety of purposes
because their operational and business
needs often intersect with those of
covered entities. For practical and
business purposes, we expect these non-
covered entities will voluntarily
transition to ICD-10. Entities that are
not considered covered entities, but that
may be affected by the transition to
ICD-10, include: Workers’
compensation programs and automobile
and personal liability insurers,
hardware and software vendors for
health care practice management
systems and electronic health record
systems, researchers, public health
organizations, educational institutions,
and coding entities.

D. Scope and Methodology of the
Impact Analysis for ICD-10

This RIA estimates the costs of a delay
of compliance with ICD-10. In this RIA
we are analyzing only the impact of a
delay, not the impact of ICD-10
implementation, which we addressed in
the 2008 ICD-10 proposed rule (73 FR
49476) and the January 2009 ICD-10
final rule (74 FR 3328). For purposes of
this analysis, we reference estimates
made in the RIA of the 2012 ICD-10
Delay final rule because it also delayed
compliance with ICD-10 by 1 year.

While we assume that a delay of the
implementation of ICD-10 will affect a
broad range of health care providers, as
illustrated in Table 1, we only examine

the costs and benefits of a delay on two
types of health care providers: Hospitals
and small providers. We do not analyze
the impact on other providers,
including, but not limited to, nursing
and residential care facilities, dentists,
or durable medical equipment (DME)
suppliers, though we understand that
there is likely to be an impact on most
of these providers. As was the case for
our impact analysis in the 2008 ICD-10
proposed rule, there continues to be
very little publicly available data on the
use of electronic data interchange (EDI)
among dentists, DME suppliers, nursing
homes, and residential care facilities.
The lack of data for these types of health
care providers has been noted in other
studies on administrative
simplification.3

We do not include an analysis of costs
or benefits to health care clearinghouses
and transaction vendors in this RIA.
Transaction vendors are entities that
process claims or payments for entities
such as health plans. Not all transaction
vendors meet the HIPAA definition of a
health care clearinghouse, which
constitute a subset of transaction
vendors. Payment vendors also would
be a type of transaction vendor—a
transaction vendor that “associates” or
“re-associates” health care claim
payments with the payments’
remittance advice for either a health
plan or provider. For our purposes,
transaction vendors do not include
developers or retailers of computer
software or entities that are involved in
installing, programming or maintaining
computer software. However, we did
not calculate costs and benefits to health
care clearinghouses and transaction
vendors in this RIA because, as in our
previous impact analyses in the August
2008 ICD-10 proposed rule and the
2012 ICD-10 Delay final rule, we
assume that any associated costs and
benefits will be passed on to the health
plans or providers and will be included
in the costs and benefits we apply to
health plans and providers.

Although self-insured group health
plans meet the HIPAA definition of
“health plan,” we did not include them
in this impact analysis. While self-
insured group health plans will be
required to implement ICD-10, we
assume that, with a few exceptions,
such plans do not send or receive
HIPAA electronic transactions because

3 “Excess Billing and Insurance-Related
Administrative Costs,”” by James Kahn, in The
Healthcare Imperative; Lowering Costs and
Improving Outcomes: Workshop Series Summary,
edited by Pierre L. Yong, Robert S. Saunders, and
Leigh Anne Olsen, Institute of Medicine of the
National Academies, the National Academies Press,
Washington, DC: 2010.
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most are not involved in the day-to-day
activities of a health plan, and outsource
those services to third party
administrators (TPAs) or transaction
vendors.

We do delineate a cost to TPAs in this
RIA. Although TPAs do not meet the
definition of “health plans,” and
therefore are not required by HIPAA to
use code sets such as ICD-10, as a
practical matter they will need to make
the transition in order to continue to
conduct electronic transactions on
behalf of self-insured group health
plans. The impact of a delay of the
compliance date of ICD—10 on TPAs
will be similar to the commercial
insurer cost/benefit impact profile as
TPAs serve a similar function and will
have to implement and test their
systems in the same manner as health
plans. Therefore, when we refer to
“commercial health plans” in this RIA,
we are including TPAs in the category
of “small health plans” in the RIA.

In the 2012 ICD-10 Delay final rule
(77 FR 22991) and in this RIA, we do
not include the costs for software
vendors, including software vendors for
practice management and EHR systems,
as they ultimately pass their costs to
their clients.

E. Cost of a 1-Year Delay of
Implementation of ICD-10 for Health
Plans

1. Cost of a 1-Year Delay to Commercial
Health Plans and TPAs

Health plans are a varied group in
terms of size, and the cost of a delay is
calculated using a range that reflects
this variance. In terms of costs,
commercial health plans are far along in
their ICD—10 implementation and have
devoted funds, resources, and staff to
the effort. When PAMA was enacted,
the majority of commercial health plans
were in the external testing phase of
their ICD-10 implementation plans.4 A
1-year delay of ICD-10 compliance will
allow entities more time to thoroughly
test, but the testing and the continued
maintenance of contracts and personnel
required for the transition will be 1-
year longer than was budgeted.

Continued training, testing, and
retention of personnel, and contracts are
expected to be the primary costs
associated with a 1-year delay for
commercial health plans. Commercial
health plans will perform additional
work in preparing their systems to

4 Twenty of the top 25 health insurance
companies indicated that they were prepared to test
with trading partners, according to a scan of their
Web sites. The top 25 health insurance companies
were identified by US News (http://health.usnews.
com/health-news/health-insurance/articles/2013/
12/16/top-health-insurance-companies).

process ICD-9 coded claims for an
additional year while also converting
their systems to process ICD—10 coded
claims on and after October 1, 2015. We
estimate the costs of the delay for
commercial health plans and third party
administrators to be between $547
million and $2,786 million.

2. Cost of a 1-Year Delay to Medicare

We believe many government health
programs were prepared to be ICD-10
compliant on October 1, 2014, and, like
commercial payers, will incur costs
from a 1-year delay. As an example,
components affected by a 1-year delay at
the Centers for Medicare & Medicaid
Services (CMS), in particular, Medicare
Fee-for-Service (herein referred to as
Medicare), estimate that there will be
additional costs. Like other government
payers, Medicare has programmed its
claims processing systems to accept and
process ICD—-10 codes on October 1,
2014. These systems will have to be
reconfigured to process ICD-9-CM-
coded claims for an additional year
while also preparing to process ICD-10-
coded claims on and after October 1,
2015. Therefore, costs include
expenditures like extending contracts
and reprogramming work for the ICD-9—
CM systems and ICD—10 systems while
continuing to test ICD-10 in the new
2015 systems environment. Other
additional costs include an increased
need for outreach and education claims
processing manual updates, technical
assistance, and training.

It was estimated in the 2012 final rule
that a 1-year delay of ICD-10
compliance would be reflected by
additional work at an estimated total
cost of $5 to $10 million for the
Medicare program. Because the
Medicare program was so far along in its
ICD 10 implementation when PAMA
was enacted, we now estimate that the
cost of a 1 year delay will be $21 to $32
million for the Medicare program spread
across FYs 2014 and 2015.

3. Cost of a 1-Year Delay to State
Medicaid Agencies

State Medicaid Agencies (SMAs)
completed a cost impact assessment for
a 1-year delay in April of 2014. SMAs
face similar costs as commercial health
plans as a result of the 1-year delay of
ICD-10. SMAs will incur costs due to
contractual obligations which may
require modifications, extensions, or
procurements. Other costs to SMAs
include the need to test ICD-10 codes in
the new 2015 systems environment,
which will be needed even by SMAs
that have successfully tested to date.
SMA resources will need to be
maintained at full pre-implementation

and go-live levels through 2015 in order
to prepare for the October 1, 2015
implementation. These will likely affect
planning and implementation of other
IT initiatives for SMAs, potentially
resulting in additional costs and delays
for those initiatives. SMAs report the
total cost for both state and federal of a
1-year delay for all SMAs is $169 to
$182 million.

F. Cost of a 1-Year Delay to Providers
1. Hospitals and Large Providers

We expect that many hospitals and
large provider organizations have
already spent funds in preparation for
the ICD—10 transition. As with health
plans, a delay of the compliance date
will add to their costs because large
providers must maintain personnel
staffing levels, make significant system
changes; renegotiate the contracts
necessary to extend preparations an
extra year, and retest systems in the new
2015 systems environment. Likewise,
large providers must maintain
technological resources for an extra
year.

According to our estimates in the
2012 ICD-10 delay final rule, the cost of
a 1-year delay to hospitals and large
physician practices will be $409 million
to $3.7 billion.

2. Small Providers

There are some surveys that estimate
the associated costs for providers
transitioning to ICD-10, and we
referenced some of these studies in the
2012 ICD-10 Delay proposed rule (77
FR 22997). In that proposed rule, we did
not estimate the cost to small providers
of the 1-year delay because these costs
were negligible.

Given the lack of statistically valid
data regarding the resources small
providers have expended, as well as
their state of readiness for an October 1,
2014 compliance date as compared to an
October 1, 2015 compliance date, we do
not estimate the cost or benefits to small
providers in this RIA. However, based
on other relevant areas of the health care
industry, we assume that the change in
compliance date will negatively impact
some percentage of small providers in
terms of cost. Nonetheless, the 1-year
delay may also give relief to small
providers that were not prepared by
affording them another year in which to
spread costs and resources.

G. Summary of Costs of a 1-Year Delay
of the Compliance Date of ICD-10

Except for estimates of the impact on
Medicare and State Medicaid agencies,
we are using the cost estimates from the
2012 ICD-10 Delay final rule to


http://health.usnews.com/health-news/health-insurance/articles/2013/12/16/top-health-insurance-companies
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conclude that a 1-year delay of the ICD-
10 compliance date would add a range
of 10 to 30 percent to the total cost that
these entities have already spent or

budgeted for an October 1, 2014
implementation date, for an additional
cost to commercial entities of
approximately $1 billion to $6.8 billion.

We summarize the range of low and
high estimates of a 1-year delay of the
compliance date for ICD-10 in Table 1.

TABLE 1—SUMMARY OF COSTS IN 2015 OF A 1-YEAR DELAY IN THE COMPLIANCE DATE OF ICD-10*

: Mean
Low High
(in millions) (in millions) (i(na\:‘r?irlﬁcg)re]%)
Cost to Commercial Health Plans ...........c.ccccuiiiiiiiiiiie e $547 $2,786 $1,667
COSt 10 MEAICAIE ...t e et e e e e e e e e e e e e s easaneeeeeeennnnes 21 32 27
Cost to State MediCaid AGENCIES .....cccuiiiiiiiiiiieie ettt 169 182 176
Cost to Hospitals and Large Provider Organizations ............ccccceceeriieeniencieenienieeseeee 422 3,849 2,136
TOAI COSES ..vviiiiiiieieee e et e e e e e e e et e e e e e e e e baa e e e e e e e e enraraeeaaeaas 1,161 6,850 4,007

*In 2014 Dollars.

H. Considered Alternatives to a 1-Year
Delay of the ICD-10 Compliance Date

Section 212 of PAMA states that “the
Secretary of Health and Human Services
may not, prior to October 1, 2015, adopt
ICD-10 code sets as the standard for
code sets under section 1173(c) of the
Social Security Act (42 U.S.C. 1320d—
2(c)) and section 162.1002 of title 45,
Code of Federal Regulations.” We
interpret the statute as mandating a
delay of the compliance date of ICD-10,
and permitting the Secretary discretion
to select the length of the delay, as long
as implementation is required no sooner
than October 1, 2015. This final rule
adopts a compliance date of October 1,
2015.

We considered a number of delays of
different durations before establishing
October 1, 2015 as the compliance date
for ICD-10. However, we concluded that
a delay beyond 1 year would be
significantly more costly and have a
damaging impact on industry. For
example, extending the delay beyond 1
year could render current ICD-10
system updates and releases obsolete,
which would diminish the investments
stakeholders have already made to
prepare for the ICD-10 transition. All
segments of the health care industry
have invested significant time and
resources in financing, training, and
implementing necessary changes to
systems, workflow processes, and
clinical documentation practices.
Stakeholders would need to restart their
system preparation and would not be
able to leverage past system
investments.

As estimated in the 2012 ICD-10
Delay final rule 5 and repeated in this
final rule, a 1-year delay increases costs

5 Administrative Simplification: Adoption of a
Standard for a Unique Health Plan Identifier;
Addition to the National Provider Identifier
Requirements; and a Change to the Compliance
Date for the International Classification of Diseases,

for covered entities by a range of 10 to
30 percent. As indicated in the RIA in
this final rule, we estimate little to no
benefit or cost savings in delays of ICD-
10 beyond the minimum 1-year delay
required by PAMA. Although industry
readiness has not been studied,
stakeholders representing a significant
majority of the industry have reported
that they invested significant time and
resources and were prepared for the
October 1, 2014 ICD-10 compliance
date. A delay of longer than 1 year
would slow or stop progress towards
ICD-10 implementation, delay the
efficiencies that can be achieved
through ICD-10 implementation, and
create wasteful spending. Therefore, we
believe that an October 1, 2015
compliance date is the most appropriate
alternative.

I. Regulatory Flexibility Analysis:
Impact on Small Providers of a Delay in
the Compliance Date of ICD-10

The Regulatory Flexibility Act (RFA)
of 1980 (Pub. L. 96—-354) requires
agencies to describe and analyze the
impact of the final rule on small entities
unless the Secretary can certify that the
regulation will not have a significant
impact on a substantial number of small
entities. According to the Small
Business Administration’s size
standards, a small entity is defined as
follows according to health care
categories: Office of Physicians are
defined as small entities if they have
revenues of $11 million or less; most
other health care providers (dentists,
chiropractors, optometrists, mental
health specialists) are small entities if
they have revenues of $7.5 million or
less; hospitals are small entities if they
have revenues of $38.5 million or less.

10th Edition (ICD—10—-CM and ICD-10-PCS)
Medical Data Code Sets; Final Rule. http://www.
gpo.gov/fdsys/pkg/FR-2012-09-05/pdf/2012-
21238.pdf pages 50-53.

(For details, see the SBA’s Web site at
http://www.sba.gov/sites/default/files/
Size Standards_Table.pdf. Refer to
Sector 62—Health Care and Social
Assistance).

As in the 2012 Delay final rule, we
continue to assume for purposes of the
RFA, that all physician practices are
small entities. We conclude that a 1-year
delay in implementation of the ICD-10
will affect a “substantial number” of
small entities. However, we assert in
this final rule, that the 1-year delay of
the compliance date of ICD-10 will be
more beneficial to small entities than it
will be burdensome. The benefits are
derived from the additional time that
small entities will have for ICD-10
implementation. Therefore, we certify
that the provisions in this final rule will
not have a significant economic impact
on a substantial number of small
entities.

J. Accounting Statement and Table

The total costs of a 1-year delay of the
compliance date will likely be incurred
over a 12-month period. However, due
to the range of impacted entities,
including educational institutions, those
12 months may span different dates and
different budget periods. Given the
diverse approaches to budgeting in the
industry, there is no precise way of
calculating how much of the cost and
cost avoidance falls outside of the
October 1, 2014 to October 1, 2015
timeframe. For simplicity’s sake, we
calculate costs of a delay of the
compliance date for ICD-10 as occurring
in calendar year 2015.

As required by OMB Circular A—4,5
Table 2 is an accounting statement
showing the classification of the
expenditures associated with the

6 “Circular A—4,” September 17, 2003, Office of
Management and Budget (OMB), http://www.
whitehouse.gov/omb/circulars_a004_a-4/.
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provisions of this final rule. Table 2
provides our best estimates of the costs

and benefits associated with a 1-year

delay of the compliance date of ICD-10.

TABLE 2—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES FOR 1-YEAR DELAY OF ICD-10
COMPLIANCE DATE FROM FY 2014 TO FY 2015

[In millions of dollars]

. : Minimum Maximum Source citation
Category Pr|n1(zraT:i3{|igigr)11ate estimate estimate (RIA, preamble,
(millions) (millions) etc.)
COSTS
Annualized Monetized costs:
7% Discount $4,007.0 $1,161.0 $6,850.0 | RIA.
3% Discount 4,007.0 1,161.0 6,850.0 | RIA.

List of Subjects in 45 CFR Part 162

Administrative practice and
procedures, Electronic transactions,
Health facilities, Health insurance,
Hospitals, Incorporation by reference,
Medicaid, Medicare, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Department of Health and
Human Services amends 45 CFR Part
162 as follows:

PART 162—ADMINISTRATIVE
REQUIREMENTS

m 1. The authority citation for part 162
continues to read as follows:

Authority: Secs. 1171 through 1180 of the
Social Security Act (42 U.S.C. 1320d-1320d—
9), as added by sec. 262 of Pub. L. 104-191,
110 Stat 2021-2031, sec. 105 of Pub. L. 110-
233, 122 Stat. 881-992, and sec. 264 of Pub.
L. 104-191, 110 Stat 2033-2034 (42 U.S.C.

1320d—-2 (note)), secs. 1104 and 10109 of Pub.

L. 111-148, 124 Stat 146—154 and 915-917.

§162.1002 [Amended]

m 2. Section 162.1002 is amended as
follows:
m A. In paragraph (b) introductory text
by removing the date “September 30,
2014” and adding in its place the date
“September 30, 2015”.
m B. In paragraph (c) introductory text
by removing the date “October 1, 2014”
and adding in its place the date
“October 1, 2015”.

Dated: July 17, 2014.
Marilyn Tavenner,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: July 25, 2014.
Sylvia M. Burwell,

Secretary, Department of Health and Human
Services.

[FR Doc. 201418347 Filed 7-31-14; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 214

Railroad Workplace Safety
CFR Correction

m In Title 49 of the Code of Federal
Regulations, Parts 200 to 299, revised as
of October 1, 2013, on page 189, in

§ 214.315, paragraph (b) is reinstated to
read as follows:

§214.315 Supervision and
communication.
* * * * *

(b) A job briefing for on-track safety
shall be deemed complete only after the
roadway worker has acknowledged
understanding of the on-track safety
procedures and instructions presented.
* * * * *

[FR Doc. 2014—-18425 Filed 8—1-14; 8:45 am]
BILLING CODE 1505-01-D
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0489; Directorate
Identifier 2014-NM-048-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This proposed AD was
prompted by a report indicating that
inboard and outboard hydraulic lines of
the brakes were found connected to the
incorrect ports on the swivel assembly
of the main landing gear (MLG). This
proposed AD would require modifying
the MLG by installing a new bracket on
the left and right lower aft-wing planks.
We are proposing this AD to prevent
incorrect installation of the brake
hydraulic lines, which could cause the
brakes and the anti-skid system to
operate incorrectly, and cause
catastrophic failure of the airplane
during a high-speed rejected takeoff.

DATES: We must receive comments on
this proposed AD by September 18,
2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—855—7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0489; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Fabio Buttitta, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone (516) 228-7303;
fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0489; Directorate Identifier
2014-NM-048—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the

closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2014-10,
dated February 12, 2014 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”’), to correct an unsafe condition
for certain Bombardier, Inc. Model CL—
600—2B19 (Regional Jet Series 100 &
440) airplanes. The MCALI states:

Cases of inboard and outboard hydraulic
brake lines connected to the incorrect port of
the swivel assembly on the main landing gear
were found in service, including a runway
overrun event. Cross-connected brake
hydraulic lines can cause the brakes and/or
the anti-skid system to operate incorrectly.
During a high speed rejected take-off,
inability for the brakes to operate correctly
could be catastrophic.

This [Canadian] AD mandates the
modification to prevent inadvertent cross-
connection of the inboard and outboard
hydraulic brake lines.

The required action in this AD
includes installing a new bracket on the
left and right lower aft-wing planks of
the MLG. You may examine the MCAI
in the AD docket on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2014—
0489.

Relevant Service Information

Bombardier, Inc. has issued Service
Bulletin 601R-32-110, dated December
19, 2013. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information


mailto:thd.crj@aero.bombardier.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.bombardier.com
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referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

“Contacting the Manufacturer”
Paragraph in This Proposed AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCALI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In an NPRM having Directorate
Identifier 2012-NM-101-AD (78 FR
78285, December 26, 2013), we
proposed to prevent the use of repairs
that were not specifically developed to
correct the unsafe condition, by
requiring that the repair approval
provided by the State of Design
Authority or its delegated agent
specifically refer to the FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

One commenter to the NPRM having
Directorate Identifier 2012-NM—-101-AD
(78 FR 78285, December 26, 2013) stated
the following: ““The proposed wording,
being specific to repairs, eliminates the
interpretation that Airbus messages are
acceptable for approving minor
deviations (corrective actions) needed
during accomplishment of an AD
mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product

paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
proposed AD to obtain corrective
actions from a manufacturer, the action
must be accomplished using a method
approved by the FAA, TCCA, or
Bombardier’s TCCA Design Approval
Organization (DAQ).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DAO, the approval must include
the DAO-authorized signature. The DAO
signature indicates that the data and
information contained in the document
are TCCA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DAO-authorized signature approval are
not TCCA-approved, unless TCCA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are ‘“‘Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Costs of Compliance

We estimate that this proposed AD
affects 526 airplanes of U.S. registry.

We also estimate that it would take
about 6 work-hours per product to

comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $375 per
product. Based on these figures, we
estimate the cost of this proposed AD on
U.S. operators to be $465,510, or $885
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc.: Docket No. FAA-2014—
0489; Directorate Identifier 2014-NM-—
048-AD.

(a) Comments Due Date

We must receive comments by September
18, 2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 & 440)

airplanes, certificated in any category, serial
numbers 7003 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing Gear.

(e) Reason

This AD was prompted by a by a report
indicating that inboard and outboard
hydraulic lines of the brakes were found
connected to the incorrect ports on the
swivel assembly of the main landing gear
(MLG). We are issuing this AD to prevent
incorrect installation of the brake hydraulic
lines, which could cause the brakes and the
anti-skid system to operate incorrectly, and
cause catastrophic failure of the airplane
during a high-speed rejected take-off.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification

Within 6,600 flight hours after the effective
date of this AD, but no later than 36 months
after the effective date of this AD: Modify the
MLG by installing a new bracket on the left
and right lower aft-wing planks, in
accordance with the Accomplishment
Instruction of Bombardier Service Bulletin
601R-32-110, dated December 19, 2013.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information

directly to the New York ACO, send it to
ATTN: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516 228-7300; fax 516—
794-5531. Before using any approved AMOG,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
Transport Canada Civil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(i) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2014-10, dated
February 12, 2014, for related information.
This MCAI may be found in the AD docket
on the Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2014-0489.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 18,
2014.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-18367 Filed 8—1-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0492; Directorate
Identifier 2013—-NM-134-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all

Fokker Services B.V. Model F.28 Mark
0070 and 0100 airplanes. This proposed
AD was prompted by a report of two
cases of heavy (hard to move) aileron
control caused by aileron cables stuck in
a clump of ice in the wheel bay. This
proposed AD would require installing
drain tubes on the center wing rear spar.
We are proposing this AD to prevent
accumulated water near or on the
aileron control cables, which could
freeze and result in reduced control of
the airplane.

DATES: We must receive comments on
this proposed AD by September 18,
2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Fokker
Services B.V., Technical Services Dept.,
P.O. Box 1357, 2130 EL Hoofddorp, the
Netherlands; telephone +31 (0)88-6280—
350; fax +31 (0)88—6280—111; email
technicalservices@fokker.com; Internet
http://www.myfokkerfleet.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0492; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.
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FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-1137;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0492; Directorate Identifier
2013-NM-134—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013—-0140,
dated July 12, 2013 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAI”), to correct an unsafe condition
for all Fokker Services B.V. Model F.28
Mark 0070 and 0100 airplanes. The
MCALI states:

Two cases have been reported of heavy
aileron control caused by aileron cables stuck
in a clump of ice in the wheel bay.
Investigation results revealed that, in case of
water accumulation on the top of the center
wing torsion box inside the cabin (zones 171
and 172), the water drains through the
existing drain holes/gaps in the web plates
on top of the center wing rear spar. The water
could then accumulate in the area where the
aileron control cables are situated. With the
freezing temperatures normally encountered
during flight, ice accretion could occur near
or even on the aileron control cables.

This condition, if not corrected, could
result in reduced control of the aeroplane.

For the reasons described above, this
[EASA] AD requires the installation of drain
tubes on the center wing rear spar.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0492.

Relevant Service Information

Fokker Services B.V. has issued
Fokker Service Bulletin SBF100-51—
021, dated April 23, 2013, including the
following attachments:

e Fokker Parts List Local
SB10051021-XU-B, Revision A,
Sequence 1, dated April 4, 2013;

o Fokker Parts List Supply
SB10051021-XU-B, Revision A,
Sequence 1, dated April 10, 2013;

e Fokker Parts List Local
SB10051021-XU-A, Revision B,
Sequence 1, dated April 10, 2013;

o Fokker Parts List Supply
SB10051021-XU-A, Revision B,
Sequence 1, dated April 10, 2013; and

o Fokker Manual Change Notification
MCNM F100-160, dated Aprﬂ 23, 2013.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

“Contacting the Manufacturer”
Paragraph in This Proposed AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCAI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In an NPRM having Directorate
Identifier 2012-NM-101-AD (78 FR
78285, December 26, 2013), we
proposed to prevent the use of repairs
that were not specifically developed to
correct the unsafe condition, by
requiring that the repair approval

provided by the State of Design
Authority or its delegated agent
specifically refer to the FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase “its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

One commenter to the NPRM having
Directorate Identifier 2012-NM—-101-AD
(78 FR 78285, December 26, 2013) stated
the following: “The proposed wording,
being specific to repairs, eliminates the
interpretation that Airbus messages are
acceptable for approving minor
deviations (corrective actions) needed
during accomplishment of an AD
mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as
approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
proposed AD to obtain corrective
actions from a manufacturer, the actions
must be accomplished using a method
approved by the FAA, EASA, or Fokker
B.V. Service’s EASA DOA.

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DOA, the approval must include
the DOA-authorized signature. The DOA
signature indicates that the data and
information contained in the document
are EASA-approved, which is also FAA-
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approved. Messages and other
information provided by the
manufacturer that do not contain the
DOA-authorized signature approval are
not EASA-approved, unless EASA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are “‘Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.

Costs of Compliance

We estimate that this proposed AD
affects 4 airplanes of U.S. registry.

We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $1,380 per
product. Based on these figures, we
estimate the cost of this proposed AD on
U.S. operators to be $8,240, or $2,060
per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Fokker Services B.V.: Docket No. FAA—
2014-0492; Directorate Identifier 2013—
NM-134-AD.

(a) Comments Due Date

We must receive comments by September

18, 2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and 0100 airplanes,

certificated in any category, all serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 51, Standard Practices/
Structures.

(e) Reason

This AD was prompted by a report of two
cases of heavy (difficult to move) aileron
control caused by aileron cables stuck in a
clump of ice in the wheel bay. We are issuing
this AD to prevent accumulated water near
or on the aileron control cables, which could
freeze and result in reduced control of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation of Water Drain Tubes

Within 36 months after the effective date
of this AD, install water drain tubes on the
center wing rear spar, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-51-021, dated April
23, 2013, including the attachments
identified in paragraphs (g)(1) through (g)(5)
of this AD.

(1) Fokker Parts List Local SB10051021—
XU-B, Revision A, Sequence 1, dated April
4, 2013.

(2) Fokker Parts List Supply SB10051021—
XU-B, Revision A, Sequence 1, dated April
10, 2013.

(3) Fokker Parts List Local SB10051021—
XU-A, Revision B, Sequence 1, dated April
10, 2013.

(4) Fokker Parts List Supply SB10051021—
XU-A, Revision B, Sequence 1, dated April
10, 2013.

(5) Fokker Manual Change Notification
MCNM F100-160, dated April 23, 2013.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the European Aviation Safety Agency
(EASA); or Fokker Services B.V.’s EASA
Design Organization Approval (DOA). If
approved by the DOA, the approval must
include the DOA-authorized signature.
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(i) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) European
Aviation Safety Agency Airworthiness
Directive 2013-0140, dated July 12, 2013, for
related information. This MCAI may be
found in the AD docket on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2014—-0492.

(2) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88-6280-350; fax +31
(0)88-6280-111; email technicalservices@
fokker.com; Internet http://
www.myfokkerfleet.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 23,
2014.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-18373 Filed 8—1-14; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0491; Directorate
Identifier 2014—-NM-023-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-1A11
(CL-600), CL-600-2A12 (CL-601), and
CL-600-2B16 (CL-601-3A, CL-601-3R,
and CL-604 Variants) airplanes. This
proposed AD was prompted by a
determination that the forward lugs of
the flap hinge box might not conform to
engineering drawings, which could
result in premature fatigue cracking.
This proposed AD would require
revising the maintenance or inspection
program to include new airworthiness
limitations tasks; and measuring the
forward lug edge distance of each flap
hinge box, and inspecting for cracking
and damage (i.e., deformation or bearing
failure) of the forward lug edge of each
flap hinge box, and repair if necessary.
We are proposing this AD to detect and
correct non-conforming flap hinge box

forward lugs, which could result in
failure of the lugs and detachment of the
flap hinge box and consequent
detachment of the flap surface.

DATES: We must receive comments on
this proposed AD by September 18,
2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514-855-5000; fax 514—855-7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0491; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Ricardo Garcia, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516—228-7331; fax
516—-794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0491; Directorate Identifier
2014-NM-023—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2014-01,
dated January 3, 2014 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

The aeroplane manufacturer has
determined that the flap hinge box forward
lugs edge distance may not conform to the
engineering drawings. Non-conforming flap
hinge box forward lugs may result in
premature fatigue cracking.

Failure of the lugs could lead to the
detachment of the flap hinge box and
consequently the detachment of the flap
surface. The loss of a flap surface could
adversely affect the continued safe operation
of the aeroplane.

This [Canadian] AD mandates the
incorporation of new Time Limits/
Maintenance Checks (TLMC) Airworthiness
Limitations (AWL) tasks, and the
measurement [and inspection for cracking
and damage] of the forward lug edge distance
of each flap hinge-box and rectification as
required.

Corrective actions include repairing
damage and cracking. You may examine
the MCAI in the AD docket on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2014-0491.

Relevant Service Information

Bombardier has issued the following
service information. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI

e Bombardier Service Bulletin 600—
0762, dated September 26, 2013 (for
Model CL-600-1A11 airplanes).
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e Bombardier Service Bulletin 601—
0631, dated September 26, 2013 (for
Models CL-600-2A12 and CL—600—
2B16 airplanes).

e Bombardier Service Bulletin 604—
57-007, dated September 26, 2013 (for
Model CL-600-2B16 airplanes).

e Bombardier Service Bulletin 605—
57-005, dated September 26, 2013 (for
Model CL-600—-2B16 airplanes).

e Canadair Challenger Temporary
Revision 5-157, dated July 8, 2013, to
Canadair Challenger Time Limits/
Maintenance Checks Manual, PSP 605.

¢ Canadair Challenger Temporary
Revision 5-158, dated July 8, 2013, to
Canadair Challenger Time Limits/
Maintenance Checks Manual, PSP 605.

¢ Canadair Challenger Temporary
Revision 5-262, dated July 8, 2013, to
Canadian Challenger Time Limits/
Maintenance Checks Manual PSP 601.

e Canadair Challenger Temporary
Revision 5-275, dated July 8, 2013, to
Canadian Challenger Time Limits/
Maintenance Checks Manual PSP 601A.

¢ Canadair Challenger Temporary
Revision 5-276, dated July 8, 2013, to
Canadian Challenger Time Limits/
Maintenance Checks Manual PSP 601A.

e Tasks 57-50-00-121 and 57-52—
01-102 of Section 5—10-30 of Part 2,
“Airworthiness Limitations,” of
Bombardier CL-605 Time Limits/
Maintenance Checks Manual, Revision
8, dated July 8, 2013.

e Tasks 57-50-00-121 and 57-52—
01-102 of Section 5—10-30 of Part 2,
“Airworthiness Limitations,” of
Bombardier CL-604 Time Limits/
Maintenance Checks Manual, Revision
20, dated July 8, 2013.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type designs.

This AD requires revisions to certain
operator maintenance documents to
include new actions (e.g., inspections).
Compliance with these actions is
required by 14 CFR 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the
areas addressed by this AD, the operator
may not be able to accomplish the
actions described in the revisions. In

this situation, to comply with 14 CFR
91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph (k)
of this AD. The request should include
a description of changes to the required
actions that will ensure the continued
damage tolerance of the affected
structure.

“Contacting the Manufacturer”
Paragraph in This Proposed AD

Since late 2006, we have included a
standard paragraph titled “Airworthy
Product” in all MCAI ADs in which the
FAA develops an AD based on a foreign
authority’s AD.

The MCAI or referenced service
information in an FAA AD often directs
the owner/operator to contact the
manufacturer for corrective actions,
such as a repair. Briefly, the Airworthy
Product paragraph allowed owners/
operators to use corrective actions
provided by the manufacturer if those
actions were FAA-approved. In
addition, the paragraph stated that any
actions approved by the State of Design
Authority (or its delegated agent) are
considered to be FAA-approved.

In an NPRM having Directorate
Identifier 2012-NM-101-AD (78 FR
78285, December 26, 2013), we
proposed to prevent the use of repairs
that were not specifically developed to
correct the unsafe condition, by
requiring that the repair approval
provided by the State of Design
Authority or its delegated agent
specifically refer to the FAA AD. This
change was intended to clarify the
method of compliance and to provide
operators with better visibility of repairs
that are specifically developed and
approved to correct the unsafe
condition. In addition, we proposed to
change the phrase ““its delegated agent”
to include a design approval holder
(DAH) with State of Design Authority
design organization approval (DOA), as
applicable, to refer to a DAH authorized
to approve required repairs for the
proposed AD.

One commenter to the NPRM having
Directorate Identifier 2012-NM-101-AD
(78 FR 78285, December 26, 2013) stated
the following: ““The proposed wording,
being specific to repairs, eliminates the
interpretation that Airbus messages are
acceptable for approving minor
deviations (corrective actions) needed
during accomplishment of an AD
mandated Airbus service bulletin.”

This comment has made the FAA
aware that some operators have
misunderstood or misinterpreted the
Airworthy Product paragraph to allow
the owner/operator to use messages
provided by the manufacturer as

approval of deviations during the
accomplishment of an AD-mandated
action. The Airworthy Product
paragraph does not approve messages or
other information provided by the
manufacturer for deviations to the
requirements of the AD-mandated
actions. The Airworthy Product
paragraph only addresses the
requirement to contact the manufacturer
for corrective actions for the identified
unsafe condition and does not cover
deviations from other AD requirements.
However, deviations to AD-required
actions are addressed in 14 CFR 39.17,
and anyone may request the approval
for an alternative method of compliance
to the AD-required actions using the
procedures found in 14 CFR 39.19.

To address this misunderstanding and
misinterpretation of the Airworthy
Product paragraph, we have changed the
paragraph and retitled it “Contacting the
Manufacturer.” This paragraph now
clarifies that for any requirement in this
proposed AD to obtain corrective
actions from a manufacturer, the action
must be accomplished using a method
approved by the FAA, TCCA, or
Bombardier, Inc.’s TCCA Design
Approval Organization (DAO).

The Contacting the Manufacturer
paragraph also clarifies that, if approved
by the DAO, the approval must include
the DAO-authorized signature. The DAO
signature indicates that the data and
information contained in the document
are TCCA-approved, which is also FAA-
approved. Messages and other
information provided by the
manufacturer that do not contain the
DAO-authorized signature approval are
not TCCA-approved, unless TCCA
directly approves the manufacturer’s
message or other information.

This clarification does not remove
flexibility previously afforded by the
Airworthy Product paragraph.
Consistent with long-standing FAA
policy, such flexibility was never
intended for required actions. This is
also consistent with the
recommendation of the Airworthiness
Directive Implementation Aviation
Rulemaking Committee to increase
flexibility in complying with ADs by
identifying those actions in
manufacturers’ service instructions that
are ‘“Required for Compliance” with
ADs. We continue to work with
manufacturers to implement this
recommendation. But once we
determine that an action is required, any
deviation from the requirement must be
approved as an alternative method of
compliance.
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Costs of Compliance

We estimate that this proposed AD
affects 105 airplanes of U.S. registry.

We also estimate that it would take
about 45 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of
this proposed AD on U.S. operators to
be $401,625, or $3,825 per product.

We have received no definitive data
that would enable us to provide cost
estimates for the cost of parts or on-
condition actions specified in this
proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc.: Docket No. FAA-2014—
0491; Directorate Identifier 2014-NM-—
023-AD.

(a) Comments Due Date

We must receive comments by September
18, 2014.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes identified
in paragraphs (c)(1) through (c)(4) of this AD,
certificated in any category.

(1) Bombardier, Inc. Model CL-600-1A11
(CL-600) airplanes, serial numbers 1004
through 1085 inclusive.

(2) Bombardier, Inc. Model CL-600-2A12
(CL-601) airplanes, serial numbers 3001
through 3066 inclusive.

(3) Bombardier, Inc. Model CL-600-2B16
(CL-601—3A and CL-601—-3R Variants)

airplanes, serial numbers 5001 through 5194
inclusive.

(4) Bombardier, Inc. Model CL-600-2B16
(CL-604 Variants) airplanes; serial numbers
5301 through 5665 inclusive, and 5701
through 5953 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by a determination
that the flap hinge box forward lugs edge
distance might not conform to engineering
drawings, which could result in premature
fatigue cracking. We are issuing this AD to
detect and correct non-conforming flap hinge
box forward lugs, which could result in
failure of the lugs and detachment of the flap
hinge box and consequent detachment of the
flap surface.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 60 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, by incorporating the
applicable airworthiness limitation (AWL)
tasks as specified in table 1 to paragraph (g)
of this AD. The initial compliance time for
doing the task is at the applicable times
specified in table 1 to paragraph (g) of this
AD.

Note 1 to paragraph (g) of this AD: For the
incorporation of tasks specified in the
temporary revisions (TRs) specified in table
1 to paragraph (g) of this AD that are a part
of the maintenance or inspection program
revision required by paragraph (g) of this AD,
such incorporation may be done by inserting
a copy of the applicable TRs specified in
table 1 to paragraph (g) of this AD into the
applicable “time limits/maintenance checks”
(TLMC) manuals specified in table 1 to
paragraph (g) of this AD. When the
applicable TRs specified in table 1 to
paragraph (g) of this AD have been included
in general revisions of the applicable TLMC
manual specified in table 1 to paragraph (g)
of this AD, the general revisions may be
inserted in the applicable TLMC manual
specified in table 1 to paragraph (g) of this
AD.

TABLE 1 TO PARAGRAPH (g) OF THIS AD—TASKS

Affected airplanes Task No. Canadair service information Initial compliance time
Model CL-600-1A11 (CL-600 Variant) 57-40-00-186 | Canadair Challenger Temporary Revi- | Within 500 flight cycles after the effec-
airplanes with inboard flaps having sion (TR) 5-158, dated July 8, 2013, tive date of this AD, but not later than
greater than 7,400 total flight cycles of the Canadair Challenger Time Lim- 15,100 total flight cycles.
but equal to or less than 14,850 total its/Maintenance Checks (TLMC) Man-
flight cycles as of the effective date of ual, PSP 605.
this AD.
Model CL600-1A11 (CL-600 Variant) 57-40-00-186 | Canadair Challenger TR 5-158, dated | Within 250 flight cycles after the effec-
airplanes with inboard flaps having July 8, 2013, of the Canadair Chal- tive date of this AD.
greater than 14,850 total flight cycles lenger TLMC Manual, PSP 605.
as of the effective date of this AD.
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TABLE 1 TO PARAGRAPH (g) OF THIS AD—TAsks—Continued

Affected airplanes Task No. Canadair service information Initial compliance time

Model CL-600-1A11 (CL-600 Variant) 57-40-00-186 | Canadair Challenger TR 5-158, dated | Before the accumulation of 7,900 total
airplanes with inboard flaps having July 8, 2013, of the Canadair Chal- flight cycles.
equal to or less than 7,400 total flight lenger TLMC Manual, PSP 605.
cycles.

Model CL-600-1A11 (CL-600 Variant) 57-40-00-160 | Canadair Challenger TR 5-157, dated | Within 500 flight cycles after the effec-
airplanes with outboard flaps having July 8, 2013, of the Canadair Chal- tive date of this AD, but no later than
greater than 7,500 total flight cycles, lenger TLMC Manual, PSP 605. 11,600 total flight cycles.
but equal to or less than 11,350 total
flight cycles as of the effective date of
this AD.

Model CL-600-1A11 (CL—600 Variant) 57—-40-00-160 | Canadair Challenger TR 5-157, dated | Within 250 flight cycles after the effec-
airplanes with outboard flaps having July 8, 2013, of the Canadair Chal- tive date of this AD.
greater than 11,350 total flight cycles lenger TLMC Manual, PSP 605.
as of the effective date of this AD.

Model CL-600-1A11 (CL-600 Variant) 57-40-00-160 | Canadair Challenger TR 5-157, dated | Before the accumulation of 8,000 total
airplanes with outboard flaps having July 8, 2013, of the Canadair Chal- flight cycles.
equal to or less than 7,500 total flight lenger TLMC Manual, PSP 605.
cycles.

Model CL-600-2A12 (CL-601 Variant) 57-40-01-101 | Canadair Challenger TR 5-262, dated | Within 500 flight cycles after the effec-
airplanes with inboard flaps having July 8, 2013, of the Canadair Chal- tive date of this AD, but no later than
greater than 7,400 total flight cycles, lenger TLMC Manual, PSP 601-5. 15,100 total flight cycles.
but equal to or less than 14,850 total
flight cycles, as of the effective date
of this AD.

Model CL-600-2A12 (CL—601 Variant) 57-40-01-101 | Canadair Challenger TR 5-262, dated | Within 250 flight cycles after the effec-
airplanes with inboard flaps with July 8, 2013, of the Canadair Chal- tive date of this AD.
greater than 14,850 total flight cycles lenger TLMC Manual, PSP 601-5.
as of the effective date of this AD.

Model CL-600-2A12 (CL-601 Variant) 57-40-01-101 | Canadair Challenger TR 5-262, dated | Before the accumulation of 7,900 total
airplanes with inboard flaps with July 8, 2013, of the Canadair Chal- flight cycles.
equal to or less than 7,400 total flight lenger TLMC Manual, PSP 601-5.
cycles as of the effective date of this
AD.

Model CL-600-2A12 (CL—601 Variant) 57-40-00-175 | Canadair Challenger TR 5-262, dated | Within 500 flight cycles after the effec-
airplanes with outboard flaps with July 8, 2013, of the Canadair Chal- tive date of this AD, but not later than
greater than 7,500 total flight cycles lenger TLMC Manual, PSP 601-5. 11,600 total flight cycles.
but equal to or less than 11,350 total
flight cycles as of the effective date of
this AD.

Model CL-600-2A12 (CL—601 Variant) 57-40-00-175 | Canadair Challenger TR 5-262, dated | Within 250 flight cycles after the effec-
airplanes with outboard flaps having July 8, 2013, of the Canadair Chal- tive date of this AD.
greater than 11,350 total flight cycles lenger TLMC Manual, PSP 601-5.
as of the effective date of this AD.

Model CL-600-2A12 (CL—601 Variant) 57-40-00-175 | Canadair Challenger TR 5-262, dated | Before the accumulation of 8,000 total
airplanes with outboard flaps having July 8, 2013, of the Canadair Chal- flight cycles.
equal to or less than 7,500 total flight lenger TLMC Manual, PSP 601-5.
cycles as of the effective date of this
AD.

Model CL-600-2B16 (CL-601-3A and 57-40-00-101 | Canadair Challenger TR 5-276, dated | Within 500 flight cycles after the effec-
—3R Variant) airplanes having S/Ns July 8, 2013, of the Canadair Chal- tive date of this AD, but not later than
5001 through 5194 inclusive with in- lenger TLMC Manual, PSP 601A-5. 15,100 total flight cycles.
board flaps having greater than 7,400
total flight cycles but equal to or less
than 14,850 total flight cycles as of
the effective date of this AD.

Model CL-600-2B16 (CL-601-3A and 57-40-00-101 | Canadair Challenger TR 5-276, dated | Within 250 flight cycles.

—3R Variant) airplanes having S/Ns July 8, 2013, of the Canadair Chal-
5001 through 5194 inclusive, with in- lenger TLMC Manual, PSP 601A-5.
board flaps having greater than
14,850 total flight cycles as of the ef-
fective date of this AD.
Model CL-600-2B16 (CL-601-3A and 57-40-00-101 | Canadair Challenger TR 5-276, dated | Before the accumulation of 7,900 total

—3R Variant) airplanes having S/Ns
5001 through 5194 inclusive, with in-
board flaps having equal to or less
than 7,400 total flight cycles as of the
effective date of this AD.

July 8, 2013, of the Canadair Chal-
lenger TLMC Manual, PSP 601A-5.

flight cycles.
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TABLE 1 TO PARAGRAPH (g) OF THIS AD—TAsks—Continued

Affected airplanes Task No. Canadair service information Initial compliance time

Model CL-600-2B16 (CL-601-3A and 57-40-00-174 | Canadair Challenger TR 5-276, dated | Within 500 flight cycles after the effec-
—3R Variant) airplanes having S/Ns July 8, 2013, of the Canadair Chal- tive date of this AD, but no later than
5001 through 5194 inclusive, with out- lenger TLMC Manual, PSP 601A-5. 11,600 total flight cycles.
board flaps having greater than 7,500
total flight cycles but equal to or less
than 11,350 total flight cycles as of
the effective date of this AD.

Model CL-600-2B16 (CL-601-3A and 57-40-00-174 | Canadair Challenger TR 5-276, dated | Within 250 flight cycles after the effec-
—3R Variant) airplanes having S/Ns July 8, 2013, of the Canadair Chal- tive date of this AD.

5001 through 5194 inclusive, with out- lenger TLMC Manual, PSP 601A-5.
board flaps having greater than

11,350 total flight cycles as of the ef-

fective date of this AD.

Model CL-600-2B16 (CL-601-3A and 57-40-00-174 | Canadair Challenger TR 5-276, dated | Before the accumulation of 8,000 total
—3R Variant) airplanes having S/Ns July 8, 2013, of the Canadair Chal- flight cycles.

5001 through 5194 inclusive, with out- lenger TLMC Manual, PSP 601A-5.
board flaps having equal to or less
than 7,500 total flight cycles as of the
effective date of this AD.

Model CL-600-2B16 (CL—604 Variant) 57-50-00-121 | Section 5-10-30 of Part 2, “Airworthi- | Before the accumulation of 7,800 total
airplanes with inboard and outboard ness Limitations,” of Bombardier CL— flight cycles, or within 500 flight cy-
flaps. 604 TLMC Manual, Revision 8, dated cles after the effective date of this

July 8, 2013. AD, whichever occurs later.

Model CL-600-2B16 (CL—604 Variant) 57-52-01-102 | Section 5-10-30 of Part 2, “Airworthi- | At the time specified in the task.
airplanes, S/Ns 5301 through 5665 in- ness Limitations,” of Bombardier CL—
clusive. 604 TLMC Manual, Revision 8, dated

July 8, 2013.

Model CL-600-2B16 (CL—604 Variant) 57-50-00-121 | Section 5-10-30 of Part 2, “Airworthi- | At the applicable time specified in the
airplanes, S/Ns 5701 through 5953 in- and 57-52-01— ness Limitations,” of Bombardier CL— tasks.
clusive. 102 605 TLMC Manual, Revision 8, dated

July 8, 2013.

(h) Lug Edge Measurement and Inspection

At the applicable times specified in table
2 to paragraphs (h) and (i)(1) of this AD,

measure the forward lug edge distance of all
flap hinge boxes, in accordance with the
applicable service bulletin specified in
paragraphs (h) and (i)(1) of this AD; and do

boxes.

a general visual inspection for cracking and
damage (i.e., deformation or bearing failure)
of the forward lug edge of all flap hinge

TABLE 2 TO PARAGRAPHS (h) AND (i)(1) OF THIS AD—COMPLIANCE TIMES FOR LUG EDGE MEASUREMENT AND
INSPECTION

Airplane models

Affected flaps

Compliance time

Service information

Model CL-600-1A11 (CL-600) air-
planes having S/N 1004 through
1085 inclusive.

Model CL-600-1A11 (CL-600) air-
planes having S/N 1004 through
1085 inclusive.

Model CL-600-1A11 (CL-600) air-
planes having S/N 1004 through
1085 inclusive.

Model CL-600-1A11 (CL-600) air-
planes having S/N 1004 through
1085 inclusive.

Model CL-600-1A11 (CL-600) air-
planes having S/N 1004 through
1085 inclusive.

Inboard flaps having less than or
equal to 7,400 total flight cycles
as of the effective date of this
AD.

Inboard flaps having greater than
7,400 total flight cycles, but
equal to or less than 14,850
total flight cycles as of the ef-
fective date of this AD.

Inboard flaps having greater than
14,850 total flight cycles as of
the effective date of this AD.

Outboard flaps having equal to or
less than 7,500 total flight cy-
cles as of the effective date of
this AD.

Outboard flaps having greater
than 7,500 total flight cycles but
less than or equal to 11,350
total flight cycles as of the ef-
fective date of this AD.

Before the accumulation of 7,900
total flight cycles, or within 48
months after the effective date
of this AD, whichever occurs
first.

Before the accumulation of
15,100 total flight cycles, or
within 500 flight cycles or 48
months after the effective date
of this AD; whichever occurs
first.

Within 250 flight cycles or 48
months after the effective date
of this AD, whichever occurs
first.

Before the accumulation of 8,000
total flight cycles, or within 48
months after the effective date
of this AD, whichever occurs
first.

Within 500 flight cycles or 48
months after the effective date
of this AD, whichever occurs
first; but not exceeding 11,600
total flight cycles.

Bombardier Service Bulletin 600—
0762, dated September 26,
2013.

Bombardier Service Bulletin 600—
0762, dated September 26,
2013.

Bombardier Service Bulletin 600—
0762, dated September 26,
2013.

Bombardier Service Bulletin 600—
0762, dated September 26,
2013.

Bombardier Service Bulletin 600—
0762, dated September 26,
2013.



Federal Register/Vol. 79, No. 149/Monday, August 4, 2014/Proposed Rules

45145

TABLE 2 TO PARAGRAPHS (h) AND (i)(1) OF THIS AD—COMPLIANCE TIMES FOR LUG EDGE MEASUREMENT AND
INSPECTION—Continued

Airplane models

Affected flaps

Compliance time

Service information

Model CL-600-1A11 (CL-600) air-
planes having S/N 1004 through
1085 inclusive.

Model CL-600-2A12 (CL-601
Variant) and CL-600-2B16 (CL—
601-3A and —3R Variants) air-
planes having S/N 3001 through

3066 inclusive, and 5001
through 5194 inclusive.
Model CL-600-2A12 (CL-601

Variant) and CL-600-2B16 (CL—
601-3A and —-3R Variant) air-
planes having S/N 3001 through

3066 inclusive, and 5001
through 5194 inclusive.
Model CL-600-2A12 (CL-601

Variant) and CL-600-2B16 (CL—
601-3A and —-3R Variant) air-
planes having S/N 3001 through

3066 inclusive, and 5001
through 5194 inclusive.
Model CL-600-2A12 (CL-601

Variant) and CL-600-2B16 (CL—
601-3A and —-3R Variant) air-
planes having S/N 3001 through

3066 inclusive, and 5001
through 5194 inclusive.
Model CL-600-2A12 (CL-601

Variant) and CL-600-2B16 (CL—
601-3A and —-3R Variant) air-
planes having S/N 3001 through

3066 inclusive, and 5001
through 5194 inclusive.
Model CL-600-2A12 (CL-601

Variant) and CL-600-2B16 (CL—
601-3A and —-3R Variant) air-
planes having S/N 3001 through

3066 inclusive, and 5001
through 5194 inclusive.
Model CL-600-2B16 (CL-604

Variant) airplanes having S/Ns
5301 through 5665 inclusive.

Model CL-600-2B16 (CL-604
Variant) airplanes having S/Ns
5701 through 5958 inclusive.

Outboard flaps having greater
than 11,350 total flight cycles
as of the effective date of this
AD.

Inboard flaps having less than or
equal to 7,400 total flight cycles
as of the effective date of this
AD.

Inboard flaps having greater than
7,400 total flight cycles, but
equal to or less than 14,850
total flight cycles, as of the ef-
fective date of this AD.

Inboard flaps having greater than
14,850 total flight cycles as of
the effective date of this AD.

Outboard flaps having less than
or equal to 7,500 total flight cy-
cles as of the effective date of
this AD.

Outboard flaps having greater
than 7,500 total flight cycles,
but equal to or less than 11,350
total flight cycles, as of the ef-
fective date of this AD.

Outboard flaps having greater
than 11,350 total flight cycles

as of the effective date of this
AD.

Outboard and inboard flaps ..........

Outboard and inboard flaps ..........

Within 250 flight cycles or within
48 months after the effective
date of this AD, whichever oc-
curs first.

Before the accumulation of 7,900
total flight cycles, or within 48
months after the effective date
of this AD, whichever occurs
first.

Within 500 flight cycles or within
48 months after the effective
date of this AD, whichever oc-
curs first; but not exceeding
15,100 total flight cycles.

Within 250 flight cycles or within
48 months after the effective
date of this AD, whichever oc-
curs first.

Before the accumulation of 8,000
total flight cycles, or within 48
months after the effective date
of this AD, whichever occurs
first.

Within 500 flight cycles or within
48 months after the effective
date of this AD; but not exceed-
ing 11,600 total flight cycles.

Within 250 flight cycles or 48
months after the effective date
of this AD, whichever occurs
first.

Before the accumulation of 7,800
total flight cycles or within 48
months after the effective date
of this AD, whichever occurs
first.

Before the accumulation of 7,800
total flight cycles or within 48
months after the effective date
of this AD, whichever occurs
first.

Bombardier Service Bulletin 600—
0762, dated September 26,
2013.

Bombardier Service Bulletin 601—
0631, dated September 26,
2013.

Bombardier Service Bulletin 601—
0631, dated September 26,
2013.

Bombardier Service Bulletin 601—
0631, dated September 26,
2013.

Bombardier Service Bulletin 601—
0631, dated September 26,
2013.

Bombardier Service Bulletin 601—
0631, dated September 26,
2013.

Bombardier Service Bulletin 601—
0631, dated September 26,
2013.

Bombardier Service Bulletin 604—
57-007, dated October 2, 2013.

Bombardier Service Bulletin 605—
57-005, dated November 15,
2013.

(i) Corrective Actions

(1) If, during the measurement required by
paragraph (h) of this AD, the lug edge
distance is equal to or greater than the limit
specified in the applicable service bulletin
specified in table 2 to paragraphs (h) and
(1)(1) of this AD, no further action is required
by this paragraph.

(2) If, during the measurement required by
paragraph (h) of this AD, the lug edge
distance is below the limit specified in the
applicable service bulletin specified in table
3 to paragraphs (h) and (i)(1) of this AD,
before further flight, repair using a method
approved by the Manager, New York ACO,
ANE-170, Engine and Propeller Directorate,
FAA; or Transport Canada Civil Aviation

(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(3) If, during the inspection required by
paragraph (h) of this AD, any cracking or
damage is found, before further flight, repair
using a method approved by the Manager,
New York ACO, ANE-170, Engine and
Propeller Directorate, FAA; or TCCA; or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(j) No Alternative Actions or Intervals

After accomplishing the revision required
by paragraph (g) of this AD, no alternative

actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (k) of this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO,
ANE-170, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
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appropriate. If sending information directly
to the ACO, send it to ATTN: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—-794-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO, ANE-170,
Engine and Propeller Directorate, FAA; or
TCCA; or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2014-01, dated
January 3, 2014, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2014-0491.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 23,
2014.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-18401 Filed 8—-1-14; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 790
[FHWA Docket No. FHWA-2013-0018]
RIN 2125—-AF63

Congestion Mitigation and Air Quality
Improvement (CMAQ) Program

AGENCY: Federal Highway
Administration (FHWA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The CMAQ program provides
funding to State and local governments
for transportation projects and programs

to help meet the requirements of the
Clean Air Act (CAA). Funding is
available to reduce congestion and
improve air quality for areas that do not
meet the National Ambient Air Quality
Standards (NAAQS) for ozone, carbon
monoxide (CO), or particulate matter
(nonattainment areas) and for areas that
were out of compliance but have now
met the standards (maintenance areas).
The Moving Ahead for Progress in the
21st Century Act (MAP-21) requires
priority use of CMAQ funds in areas
that are designated nonattainment or
maintenance for fine particulate matter
(PM>s) NAAQS under the CAA.
Specifically, an amount equal to 25
percent of the CMAQ funds apportioned
to each State for a nonattainment or
maintenance area that is based all or in
part on the weighted population of the
PM:; s nonattainment area shall be
obligated to projects that reduce PM, s
emissions in such area. These projects
include diesel retrofits for on-road and
some off-road applications, as well as
for diesel equipment operated on a
highway construction project within
PM. s nonattainment and maintenance
areas.

Although the MAP-21 language for
the CMAQ funds that must be obligated
for PM, s projects (referred to in this
NPRM as a “set-aside’’) instructs that
the set-aside be calculated based on
“weighted population” for PM, s, the
statute does not specify the values to be
applied to determine the weighted
population. In this proposed rule,
FHWA is requesting comments on a
proposed weighting factor of 5, to be
used in determining the weighted
population of a PM, s nonattainment
area.

DATES: Comments must be received on
or before October 3, 2014. Late-filed
comments will be considered to the
extent practicable.

ADDRESSES: Mail or hand deliver
comments to the U.S. Department of
Transportation, Dockets Management
Facility, 1200 New Jersey Avenue SE.,
Washington, DC 20590, or submit
electronically at www.regulations.gov or
fax comments to 202—-493-2251. All
comments should include the docket
number that appears in the heading of
this document. All comments received
will be available for examination and
copying at the above address from 9
a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard or you
may print the acknowledgment page
that appears after submitting comments
electronically. Anyone is able to search

the electronic form of all comments in
any one of our dockets by the name of
the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business, or
labor union). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70, Pages
19477-78).

FOR FURTHER INFORMATION CONTACT: Ms.
Cecilia Ho, Office of Natural
Environment, HEPN, 202-366—-9862, or
Ms. Janet Myers, Office of the Chief
Counsel, 202-366-2019, Federal
Highway Administration, 1200 New
Jersey Avenue SE., Washington, DC
20590-0001. Office hours are from 8:00
a.m. to 4:30 p.m., e.t., Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

You may submit or retrieve comments
online through the Document
Management System at: http://
www.regulations.gov. Electronic
submission and retrieval help and
guidelines are available under the help
section of the Web site. It is available 24
hours each day, 365 days each year.
Please follow the instructions. An
electronic copy of this document may
also be downloaded by accessing the
Federal Register’s home page at: http://
www.federalregister.gov.

Executive Summary
I. Purpose of the Regulatory Action

This regulation seeks to establish a
proposed weighting factor of 5, to be
used in determining the weighted
population of a PM, s nonattainment
area. Although the MAP-21 language for
the CMAQ funds that must be obligated
for PM, s projects instructs that the set-
aside be calculated based on “weighted
population” for PM; s, the statute does
not specify the values to be applied to
determine the weighted population.

Section 1113(b)(6) of MAP-21 amends
23 U.S.C. 149 by adding subsection
(k)(1) that requires priority use of
CMAQ funds in areas that are
designated nonattainment or
maintenance for the PM, s NAAQS.1
Specifically, 23 U.S.C. 149(k)(1) states
that an amount equal to 25 percent of
the funds attributed to PMz 5
nonattainment in each of the affected
States must be used for projects that
reduced PM, s emissions in those
nonattainment and maintenance areas.

Although this MAP-21 language
states that the PM, s set-aside must be

1The EPA has set both an annual and a 24-hour
NAAQS for PM; 5 (40 CFR 50.7).
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calculated based on “weighted
population,” it is not specific regarding
what that weighting factor should be.
Because the language does not specify
values to be applied to determine the
weighted population, that determination
must be made by FHWA as the agency
implementing the CMAQ Program.

II. Summary of the Major Provisions of
the Regulatory Action in Question

Section 790.107(d). Weighting Factors
for Determining Weighted Populations.
Subsection (d) would incorporate the
weighting factor chosen by FHWA for
PM, 5 as a result of this rulemaking. The
MAP-21 makes clear that populations
in PM> s nonattainment areas must be
weighted, but it does not establish a
specific weighting factor for those
populations. This subsection would
establish an appropriate weighting
factor for PM, s. The FHWA is seeking
comments on establishing a weighting
factor of 5 for PM» s populations, as
discussed below.

II1. Costs and Benefits

This rulemaking proposes to set forth
requirements for the CMAQ Program,
which would not change overall levels
of State apportionments. Regardless of
the weighting factor for PM, 5 that
FHWA chooses to establish through this
rulemaking, a State’s total
apportionment under the CMAQ
program will not change; only the
amount that the State would be required
to set-aside for projects that reduce
PM; s would change. Regardless of the
weighting factor selected, only modest
differences would result in the portion
set aside for PM, 5. This rulemaking may
result in minimal costs to grantees, and
FHWA seeks comment on
administrative or other costs that may
be incurred as a result of the proposed
weighting factor.

Background

The Intermodal Surface
Transportation Efficiency Act of 1991
(ISTEA) (Pub. L. 102—-240, 105 Stat.
1914) established the CMAQ Program.
The program provides funding to State
and local governments for
transportation projects and programs to
help meet the requirements of the CAA
(42 U.S.C. 7401 et seq.). Funding is
available to reduce congestion and
improve air quality for areas that do not
meet the NAAQS for ozone, CO, or
particulate matter (nonattainment areas)
and for areas that were out of
compliance but have now met the
standards (maintenance areas). The
program was reauthorized under the
Transportation Equity Act for the 21st
Century (TEA-21) (Pub. L. 105-178, 112

Stat. 107) in 1998, under the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) (Pub. L. 109-59,
119 Stat. 1144) in 2005, and most
recently under MAP-21 (Pub. L. 112—
141, 126 Stat. 405) in 2012.

The CMAQ Program supports two
important DOT goals: Improving air
quality and relieving congestion. This
program helps States and metropolitan
areas meet their CAA obligations in
nonattainment and maintenance areas.
Additionally, MAP-21 puts an
increased focus on addressing PM, s
emissions, also referred to as “fine
particulate matter”.

The PM: 5 can create significant
health risks at levels above the NAAQS,
including premature death from heart
and lung diseases. Newly available
information 2 for fine particles provides
a substantially stronger level of
confidence compared to previous
reviews about a causal relationship
between long- and short-term exposures
to PM; 5 and mortality and
cardiovascular and respiratory effects.
The studies indicate that fine particles
pose a serious public health problem.
Exposure to fine particulate pollution at
levels above the NAAQS can cause
premature death and harmful effects on
the cardiovascular system (the heart,
blood, and blood vessels). Fine particle
exposure also is linked to a variety of
other public health problems, including
respiratory diseases.? An extensive body
of scientific evidence indicates that
breathing in PM s over the course of
hours to days (short-term exposure) and
months to years (long-term exposure)
can cause serious public health effects
that include premature death and
adverse cardiovascular and respiratory
effects.

The health effects of PM, 5 are also
greater when compared to the effects of
other pollutants. For example, results of
one recent research study 4 found that
exposure to modeled 2005 air quality
concentrations relative to non-

2U.S. EPA. Integrated Science Assessment for
Particulate Matter (Final Report). U.S.
Environmental Protection Agency, Washington, DC,
EPA/600/R-08/139F, 2009 (available at http://
cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=
216546); EPA National Ambient Air Quality
Standards for Particular Matter: Final rule, 78 FR
3086 (January 15, 2013) (available at http://www.
gpo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-
30946.pdf).

3EPA. Particle Pollution and Health, 2012
(available at http://www.epa.gov/pm/2012/decfs
health.pdf).

4Fann N, Lamson A, Wesson K, Risley D,
Anenberg SC, Hubbell BJ. Estimating the National
Public Health Burden Associated with Exposure to
Ambient PM, s and Ozone. Risk Analysis; 2011
(available at http://onlinelibrary.wiley.com/doi/
10.1111/j.1539-6924.2011.01630.x/full).

anthropogenic background air quality
concentrations of PM, s was estimated to
result in approximately 130,000
(51,000-200,000) ® premature deaths
nationally for people greater than age
29, while ozone was predicted to result
in approximately 19,000 (7,600—29,000)
premature deaths nationally for people
greater than age 29. The health benefits
of reducing PM, s are particularly large
because the relationship between PMo 5
and mortality is stronger than for ozone.
Therefore, the avoided mortality due to
reductions in PM, s will be greater than
proportional reductions in ozone.

I. Issue To Be Addressed by
Rulemaking

Section 1113(b)(6) of MAP—21 amends
23 U.S.C. 149 by adding subsection
(k)(1) that requires priority use of
CMAQ funds in areas that are
designated nonattainment or
maintenance for the PM, s NAAQS.6
Specifically, 23 U.S.C. 149(k)(1) states:

For any State that has a nonattainment or
maintenance area for fine particulate matter,
an amount equal to 25 percent of the funds
apportioned to each State under section
104(b)(4) for a nonattainment or maintenance
area that are based all or in part on the
weighted population of such area in fine
particulate matter nonattainment shall be
obligated to projects that reduce such fine
particular matter emissions in such area,
including diesel retrofits.

Although this MAP-21 language
states that the PM, 5 set-aside must be
calculated based on “weighted
population”, it is not specific regarding
what that weighting factor should be.
Because the language does not specify
values to be applied to determine the
weighted population, that determination
must be made by FHWA as the agency
implementing the CMAQ Program.

Giving a higher or lower weighting
factor to PM, s populations will not
affect each State’s overall CMAQ
apportionment. It may affect only the
portion of each State’s overall CMAQ
apportionment required to be obligated
for projects that reduce PM, 5 emissions.
Generally, a higher weighting factor
would mean States must spend more
funds on PM, 5 reduction strategies; a
lower weighting factor would mean
lower mandated spending on PM, s
projects.

II. Background of the Proposal

Under ISTEA, TEA-21, and
SAFETEA-LU, funding apportionments

5 The ranges presented in parentheses for each
health impact represents the 95 percent confidence
interval calculated using a Monte Carlo method
based on the standard error reported in each
epidemiological study included in this analysis.

6 The EPA has set both an annual and a 24-hour
NAAQS for PM, 5 (40 CFR 50.7).


http://onlinelibrary.wiley.com/doi/10.1111/j.1539-6924.2011.01630.x/full
http://onlinelibrary.wiley.com/doi/10.1111/j.1539-6924.2011.01630.x/full
http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-30946.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-30946.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-30946.pdf
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=216546
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=216546
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=216546
http://www.epa.gov/pm/2012/decfshealth.pdf
http://www.epa.gov/pm/2012/decfshealth.pdf
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for each State were calculated based on
a formula for weighted populations in
ozone and CO nonattainment and
maintenance areas. All three prior
transportation authorizations contained
specific weighting factors to be used in
the calculations. Unlike previous
legislation, MAP-21 does not include a
statutory distribution formula for CMAQ
apportionment, although it indirectly
references the former statutory formula.
Beginning on October 1, 2012, a State’s
CMAQ apportionment is determined by
multiplying a State’s total amount for all
apportioned programs under MAP-21
by the share of the State’s total Fiscal
Year (FY) 2009 apportionments for the
CMAQ Program, based on the statutory
formula at the time.?

For the PM, 5 set-aside calculation,
FHWA is following the prior statutory
approach to weighted population
formulas. To determine the 25 percent
that States must set-aside for PM, s
nonattainment and maintenance areas,
FHWA must determine weighted
populations for ozone, CO, and PM, 5
nonattainment and maintenance areas.
The weighted population numbers
provide a means to reflect the severity
of the air quality problems among the
populations of the areas in
nonattainment and maintenance for
ozone, CO, and in nonattainment for
PM, 5. The FHWA is using the weighting
factors in the most recent statutory
apportionment formula from SAFETEA—
LU for ozone and CO. Because MAP-21
and prior legislation did not include a
PM, 5 weighting factor in CMAQ
apportionment formulas, FHWA is
proposing to assign a new weighting
factor to PM, s. For informational
purposes, the process of how weighted
population is calculated is described
below.

The FHWA will continue to use the
weighted population formula, which
was used in prior statutes, under MAP—
21. To determine the amount of the
PM, 5 set-aside, based on the
congressional description of the set-
aside, requires several mathematical
steps. The first step is to determine the
part of the State’s net CMAQ
apportionment that is attributable to
PM, 5 nonattainment and maintenance.
The State’s weighted populations in
nonattainment and maintenance areas
are determined for all three criteria
pollutants (ozone, CO, and PM, s) by
multiplying the population in each
county with a nonattainment or
maintenance area, by the weighting
factors for each pollutant for which the
county is in nonattainment or
maintenance status, to determine the

723 U.S.C. 104(b)(4).

State’s weighted population by county
for each criteria pollutant. The weighted
populations of all counties for each
pollutant (ozone, CO, and PM 5) are
then added up to determine the State’s
total weighted population for all three of
these criteria pollutants. The weighted
populations for all counties in
nonattainment or maintenance status for
PM_ s are added up and divided by the
State’s total weighted population for all
three criteria pollutants to determine the
percentage of the State’s total weighted
population for all three criteria
pollutants that are attributable to PMo s.
The net CMAQ apportionment amount
then is multiplied by the PM; 5
percentage to determine the amount of
the net CMAQ apportionment amount
attributable to PM, s pollutants. The
resulting number is multiplied by 25
percent to arrive at the PM, s set-aside
under 23 U.S.C. 149(k)(1). States are to
spend that set-aside only on PM; s
projects, as chosen by the States, in the
nonattainment or maintenance areas for
PM, s. This is not meant to imply that
areas cannot spend additional CMAQ
funds on PM; s projects.

To calculate the weighted population
of an area under 23 U.S.C. 149(k)(1),
FHWA will use updated populations
based on the most recent data available
from the U.S. Census Bureau for each
county, or part of a county, that is
designated nonattainment or
maintenance for ozone, CO, or PM; 5.
The U.S. Census Bureau provides
annual estimates of county populations,
and FHWA historically has used this
jurisdictional level to determine CMAQ
apportionments. Updated populations
will then be given a relative value—a
weighting—that corresponds to the
nonattainment designation and severity
of the criteria pollutant classification of
the area, as established under the CAA.
While MAP-21 does not include a
weighted population, FHWA uses the
weighting factors in the most recent
statutory apportionment formula from
SAFETEA-LU for ozone and CO, since
retaining these weights would be
consistent with MAP-21 provisions for
using State’s FY 2009 apportionments as
the basis for calculating CMAQ
apportionments funding under MAP—
21. Because MAP-21 and prior
legislation did not include a PM, s
weighting factor in CMAQ
apportionment formulas, FHWA is
proposing to assign a new weighting
factor to PM, 5

For FY 2013 and 2014, FHWA
implemented the MAP-21 changes by
an administrative determination to use
a weighting factor of 1.2 for PM, 5 areas.
The outcome of this rulemaking will not
affect the calculations made for FY 2013

and 2014, and FHWA will continue to
use the interim weighting factor of 1.2
until a factor is established through this
rulemaking. The administrative
determination to use a weighting factor
of 1.2 for the PM, 5 areas was based on
the following: first, FHWA noted that
the earlier Senate version of MAP-21
(section 1113(j)(6) of S. 1813) included
a 1.2 weighting factor for an
apportionment formula for areas
designated nonattainment or
maintenance for PM, 5. Second,
historically, the weighting factors
applied ranged from 1.0 for CO and the
lowest ozone classification to 1.4 for the
highest ozone classification. A
weighting factor of 1.2 is the midpoint
value of that range, which would put
PM, 5 at a comparable level with the two
other criteria pollutants (CO and ozone)
under prior legislation. Finally, FHWA
considered that, while a weight of 1.2
would set the floor for the 25 percent
set-aside, it would not preclude a State
from investing more funding on PM, s
strategies if the State determined that it
was the most appropriate use of its
funds. However, due to the serious
health impacts of PM, s as discussed in
Section I, FHWA has decided to seek
the benefit of public comment to
evaluate the appropriate PM; s
weighting factor through the rulemaking
process. The FHWA will continue to use
1.2 as the weighting factor for
determining PM, s set-aside until the
rulemaking is completed.

The weighting factor for PM, s is the
focus of this rulemaking. The FHWA
also proposes to include the prior
statutory weighting factors for ozone
and CO in the rule text because those
factors are used in the calculation of the
PM, 5 set-aside. However, since the
ozone and CO weighting factors are
already incorporated in the calculation
of the CMAQ apportionments
established under MAP-21, FHWA is
not considering changes to these
weighting factors.

III. Section-by-Section Discussion of the
Proposal

Following is a discussion of each of
the Sections in the proposed rule:

Section 790.101 Purpose. This section
sets forth the purpose of the proposed
regulation, explaining that it is intended
to establish a weight for PM, 5
populations that would be used in
calculating the 25 percent set-aside that
must be used for PM, s reduction
strategies in any State that has a PM, 5
nonattainment or maintenance area.
This section also identifies the
legislative basis for the rulemaking in 23
U.S.C. 149(k)(1), as amended by MAP—
21 section 1113(b)(6).
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Section 790.103 Applicability. This
section clarifies that this proposed
regulation would apply to all States that
have a PM, s nonattainment or
maintenance area. It would not apply to
States that do not have a PM, 5
nonattainment or maintenance area.

Section 790.105 Definitions. This
section establishes that definitions
contained in 23 U.S.C. 101(a) are
applicable to this part. It also defines
some additional terms that would be
used in the proposed regulation. It
includes a definition for Criteria
Pollutant, Maintenance Area, National
Ambient Air Quality Standards,
Nonattainment Area, and Weighted
Populations.

Section 790.107. Weighting Factors
for Determining Weighted Populations.
Subsections (a), (b), and (c) of this
section would present the weighting
factors for ozone and CO that are
incorporated into the calculation of
State apportionments of CMAQ funding
under MAP-21 and are used as part of
the weighted population formula for the
calculation of the PM, 5 set-aside. While
MAP-21 does not include a weighted
population formula, it directed that the
FY 2009 CMAQ and total State
apportionments be used as the basis for
calculating CMAQ apportionments
under MAP-21. The FY 2009 CMAQ
apportionments were calculated based
on the weighted values in the most
recent statutory apportionment formula
from SAFETEA-LU for ozone and CO.
Retaining these weights is necessary in
order to be consistent with the approach
under MAP-21 of using FY 2009
apportionments as the basis for CMAQ
funding. These weights are included in

the rulemaking to clarify the ozone and
CO weighting factors to be used in the
PM, s set-aside formula. However, since
they are based in prior statute, FHWA
is not proposing changes to these
weighting factors.

Subsection (d) would incorporate the
weighting factor chosen by FHWA for
PM_ s as a result of this rulemaking. As
discussed above, MAP—21 makes clear
that populations in PM» s nonattainment
areas must also be weighted, but it does
not establish a specific weighting factor
for those populations. This subsection
would establish an appropriate
weighting factor for PM, s. The FHWA is
seeking comments on establishing a
weighting factor of 5 for PM, 5
populations, as discussed in more detail
in the next section.

IV. Determine PM, s Weighting Factor

The FHWA is proposing to set a
weighting factor of 5 for PM, s areas.
The FHWA requests comments on this
weighting factor. The FHWA requests
that commenters provide comments on
whether setting the weighting factor at
5 may present any implementation
concerns for States or local
transportation agencies, and if so, how
FHWA could address those concerns.

Based upon FHWA'’s review of the
serious health impacts of PM 5 as
described above, and Congress’
direction to reduce PM, 5 emissions, as
evidenced by its action to set-aside a
portion of CMAQ funds to address PM; 5
emissions, FHWA believes it is
reasonable to establish a weighting
factor of 5. Given the severity of PM, s
health impacts, a weight substantially
higher than the weights for ozone and
carbon monoxide is appropriate. Setting

a higher weight for PM; s relative to the
other two criteria pollutants is
consistent with the emphasis by
Congress on PM, s reduction strategies
by singling them out for the set-aside.
Using the combined weight for the two
other criteria pollutants, ozone and
carbon monoxide, as a point of
reference, FHWA believes that a weight
for PM: 5 of approximately twice the
weight for both of these criteria
pollutants combined is reasonable. The
highest combined weight for ozone and
carbon monoxide populations is 2.4.8
Given the severe health impacts of PM, 5
as discussed above, FHWA, therefore,
believes that a weight for PM, 5
populations of 5 is appropriate. FHWA
requests comments on this weighting
factor.

V. Illustrations of Effects of Weighting
on Funding Levels for PM, 5 Set-aside

The FHWA'’s analyses indicate that
setting the weighting factor at 5, as
compared to the 1.2 used for FY 2013
and 2014, only produces a modest
difference in the amount of funding
required to be set aside for PM> 5
reduction strategies in States with PM, s
nonattainment or maintenance areas.
The 25 percent priority established by
Congress still functions as a maximum
or a ceiling for this dedicated portion of
CMAQ funding. For illustrative
purposes, a hypothetical example of a
CMAQ apportionment at $100 million is
presented below to demonstrate the
order of magnitude of the change in the
resulting values for the PM, 5 set-aside,
using 1.2, 2.5, and 5 as factors for
weighted populations in PM; 5
nonatttainment areas.®

lllustrative CMAQ
apportionment at $100 million

lllustrative PM, 5
set-aside at 1.2

lllustrative PM, 5
set-aside at 2.5

lllustrative PM, s
set-aside at 5

$100,000,000

$19,667,367

$21,449,921

$22,693,414

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered by FHWA and will be
available for examination in the docket
at the above address. Comments
received after the comment closing date
will be filed in the docket and will be
considered to the extent practicable.

8Based on the previous CMAQ apportionment
formula, the weighting factor for an extreme ozone
nonattainment area is 1.4 and the weighting factor

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined
preliminarily that this action would be
a significant rulemaking action within
the meaning of Executive Order 12866
and would be significant within the
meaning of the DOT’s regulatory
policies and procedures. This action is
considered significant based upon
FHWA'’s review of the serious health
impacts of PM, s as described above,
and Congress’ direction to reduce PM; 5

for a CO area is 1.0. The combined weights for

ozone and CO is calculated as follows: 1.4 +1.0 =
2.4.

emissions, as evidenced by its action to
set aside a portion of CMAQ funds to
address PM, 5 emissions.

However, this rulemaking is not
considered economically significant
within the meaning of Executive Order
12866 because this action would only
have a limited impact on funding levels
and affect a small measure of change in
the existing CMAQ program. This
rulemaking proposes to set forth
requirements for the CMAQ Program,
which would not change overall levels
of State apportionments. Regardless of

9Population in ozone and CO nonattainment and
maintenance areas were weighted using factors as
described in section 790.107.
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the weighting factor for PM s that
FHWA chooses to establish through this
rulemaking, a State’s total
apportionment under the CMAQ
program will not change; only the
amount that the State would be required
to set-aside for projects that reduce
PM, s would change. As illustrated in
the table above, regardless of whether
FHWA selects a weighting factor of 1.2,
2.5, or 5, only modest differences would
result in the portion set aside for PM s.
This rulemaking may result in minimal
costs to grantees, and FHWA seeks
comment on administrative or other
costs that may be incurred as a result of
the proposed weighting factor. The
proposed change is not anticipated to
materially and adversely affect any
sector of the economy. In addition,
FHWA does not anticipate that these
proposed changes would create a
serious inconsistency with any other
agency’s action or materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs.
Consequently, a full regulatory
evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), FHWA has evaluated the
effects of this proposed action on small
entities and has determined that the
proposed action would not have a
significant economic impact on a
substantial number of small entities.

The proposed rule addresses
requirements for the use of CMAQ funds
in certain States for implementing the
CMAQ Program. As such, it affects only
States, and States are not included in
the definition of a small entity set forth
in 5 U.S.C. 601. Therefore, the
Regulatory Flexibility Act does not
apply, and I hereby certify that this
action would not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This proposed rule would not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, March 22, 1995, 109
Stat. 48). This proposed rule would not
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $143.1
million or more in any one year (2
U.S.C. 1532). Further, in compliance
with the Unfunded Mandates Reform
Act of 1995, FHWA will evaluate any
regulatory action that might be proposed
in subsequent stages of the proceeding
to assess the effects on State, local, and
tribal governments and the private

sector. Additionally, the definition of
“Federal Mandate” in the Unfunded
Mandates Reform Act excludes financial
assistance of the type in which State,
local, or tribal governments have
authority to adjust their participation in
accordance with changes made in the
program by the Federal Government.
The Federal-aid highway program
permits this type of flexibility.

Executive Order 13132 (Federalism)

This proposed action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 13132, and the FHWA
has preliminarily determined that this
proposed action would not warrant the
preparation of a federalism assessment.
The FHWA has also determined that
this proposed action would not preempt
any State law or State regulation or
affect the States’ ability to discharge
traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501), Federal
agencies must obtain approval from the
Office of Management and Budget for
each collection of information they
conduct, sponsor, or require through
regulations. The FHWA has determined
that this proposal does not contain
collection of information requirements
for the purposes of the PRA.

National Environmental Policy Act

The agency has analyzed this action
for purposes of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that it will not have any significant
effect on the quality of the environment
and meets the criteria for a categorical
exclusion under 23 CFR 771.117(c)(20).

Executive Order 12630 (Taking of
Private Property)

The FHWA has analyzed this
proposed rule under Executive Order
12630, Governmental Actions and
Interface with Constitutionally Protected
Property Rights. The FHWA does not
anticipate that this proposed action
would affect a taking of private property

or otherwise have taking implications
under Executive Order 12630.

Executive Order 12898 (Environmental
Justice)

Executive Order 12898, Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, and DOT
Order 5610.2(a), 91 FR 27534 (May 10,
2012) (available online at
www.fhwa.dot.gov/enviornment/
environmental justice/ej at dot/order
56102a/index.cfm), require DOT
agencies to achieve environmental
justice (EJ) as part of their mission by
identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects, including
interrelated social and economic effects,
of their programs, policies, and
activities on minority and low income
populations in the United States. The
DOT Order requires DOT agencies to
address compliance with the Executive
Order and the DOT Order in all
rulemaking activities. In addition, on
June 14, 2012, the FHWA issued an
update to its EJ order, FHWA Order
6640.23A, FHWA Actions to Address
Environmental Justice in Minority
Populations and Low Income
Populations (available online at
www.fhwa.dot.gov/legsregs/directives/
orders/664023a.htm).

The FHWA has evaluated this
proposed rule under the Executive
Order, the DOT Order, and the FHWA
Order. The agency has determined that
the proposed rule, if finalized, would
not cause disproportionately high and
adverse human health and
environmental effects on minority or
low income populations. This action
proposes to establish the weight applied
in calculating the PM, 5 set-aside under
the CMAQ Program. The selected
weight would be used only to determine
the amount of apportioned CMAQ funds
that each State must obligate to projects
that reduce PM, s emissions. The same
weight would be applied nationwide.
The States, as grantees, would decide
which projects they would like to fund
with the set-aside, including which
PM, 5 nonattainment or maintenance
areas should host the projects and
thereby benefit from reduced PM- s
emissions. As part of the environmental
review process required before FHWA
approves funding for a State-selected
project, the FHWA will evaluate the
potential EJ impacts of the project
pursuant to the Executive Order, DOT
Order, and FHWA Order described
above.


http://www.fhwa.dot.gov/enviornment/environmental_justice/ej_at_dot/order_56102a/index.cfm
http://www.fhwa.dot.gov/enviornment/environmental_justice/ej_at_dot/order_56102a/index.cfm
http://www.fhwa.dot.gov/enviornment/environmental_justice/ej_at_dot/order_56102a/index.cfm
http://www.fhwa.dot.gov/legsregs/directives/orders/664023a.htm
http://www.fhwa.dot.gov/legsregs/directives/orders/664023a.htm
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Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. The FHWA
certifies that this proposed action would
not cause any environmental risk to
health or safety that might
disproportionately affect children.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175 and
believes that the proposed action would
not have substantial direct effects on
one or more Indian tribes; would not
impose substantial direct compliance
costs on Indian tribal governments; and
would not preempt tribal laws. The
proposed rulemaking addresses the
weighting factor for the PM, 5 areas for
use in determining the weighted
population to be included in the
calculations of the PM; s set-asides
under 23 U.S.C. 149(k), and would not
impose any direct compliance
requirements on Indian tribal
governments. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

We have analyzed this action under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a significant
energy action under that order since it
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

Issued on: July 21, 2014
Gregory G. Nadeau,

Deputy Administrator, Federal Highway
Administration.

In consideration of the foregoing, the
FHWA proposes to add part 790 to title
23, subchapter H, Code of Federal
Regulations, to read as follows:

PART 790—CONGESTION MITIGATION
AND AIR QUALITY IMPROVEMENT

Sec.
790.101
790.102

Purpose.

Applicability.

790.103 Definitions.

790.104 Weighting factor for determining
weighted population.

Authority: 23 U.S.C. 149; 49 CFR 1.85.

§790.101 Purpose.

The purpose of this part is to establish
the weighting factors, as directed by 23
U.S.C. 149(k)(1), for the calculation of
weighted population to determine the
25 percent of the funds apportioned
under section 23 U.S.C. 104(b)(4) for
any State that has a PM, 5 nonattainment
or maintenance area that must be
obligated to fund projects that reduce
PM, 5 emissions in such area.

§790.103 Applicability.

This part applies to all States that
have a PM, s nonattainment or
maintenance area.

§790.105 Definitions.

Unless otherwise specified in this
part, the definitions in 23 U.S.C. 101(a)
are applicable to this part. As used in
this part:

Criteria pollutant means any pollutant
for which there is established a NAAQS
at 40 CFR part 50. The transportation
related criteria pollutants per 40 CFR
93.102(b) are carbon monoxide, nitrogen
dioxide, ozone and particulate matter
(PM]() and PMz_s].

Maintenance area means any
geographic region of the United States
that the Environmental Protection
Agency (EPA) previously designated as
a nonattainment area for one or more
pollutants pursuant to the Clean Air Act
Amendments of 1990 and subsequently
redesignated as attainment subject to the
requirement to develop a maintenance
plan under section 175A of the Clean
Air Act, as amended.

National Ambient Air Quality
Standards (NAAQS) means those
standards established by the EPA
pursuant to section 109 of the Clean Air
Act.

Nonattainment area means any
geographic region of the United States
that EPA has designated as
nonattainment under section 107 of the
Clean Air Act for any pollutant for

which a national ambient air quality
standard exists.

Weighted population means the
population of each county within a
designated ozone, carbon monoxide
(CO), and PM, s nonattainment and
maintenance area that would be given a
relative value, or weighting to reflect the
severity of the pollutant classification or
designation.

§790.107 Weighting factors for
determining weighted population.

(a) For purposes of 23 U.S.C.
149(k)(1), for an ozone nonattainment
and maintenance area, the weighting
factors determined are as follows:

(1) Marginal nonattainment area, the
weighting factor is 1.0.

(2) Moderate nonattainment area, the
weighting factor is 1.1.

(3) Serious nonattainment area, the
weighting factor is 1.2.

(4) Severe nonattainment area, the
weighting factor is 1.3.

(5) Extreme nonattainment area, the
weighting factor is 1.4.

(6) Maintenance area, the weighting
factor is 1.0.

(b) For purposes of 23 U.S.C.
149(k)(1), for a carbon monoxide
nonattainment and maintenance area,
the weighting factor is 1.0.

(c) For purposes of 23 U.S.C.
149(k)(1), for areas that are designated
nonattainment or maintenance for ozone
and carbon monoxide, the weighting
factor is 1.2 multiplied by the applicable
ozone factor as defined in paragraph (a)
of this section.

(d) For purposes of 23 U.S.C.
149(k)(1), for a PM, s nonattainment
area, the weighting factor is 5.0. For a
PM, s maintenance area, the weighting
factor is 1.0.

(e) For purposes of 23 U.S.C.
149(k)(1), for areas that are designated
nonattainment or maintenance for ozone
and nonattainment for PM, 5, the
weighting factor is 5.0 multiplied by the
applicable ozone factor as defined in
paragraph (a) of this section.

[FR Doc. 2014-17786 Filed 8—1-14; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network
31 CFR Parts 1010, 1020, 1023, 1024,
and 1026

RIN 1506-AB25

Customer Due Diligence Requirements
for Financial Institutions

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.



45152

Federal Register/Vol. 79, No. 149/Monday, August 4, 2014/Proposed Rules

ACTION: Notice of proposed rulemaking.

SUMMARY: The Financial Crimes
Enforcement Network (FinCEN), after
consulting with staff from various
federal supervisory authorities, is
proposing rules under the Bank Secrecy
Act to clarify and strengthen customer
due diligence requirements for: Banks;
brokers or dealers in securities; mutual
funds; and futures commission
merchants and introducing brokers in
commodities. The proposed rules would
contain explicit customer due diligence
requirements and would include a new
regulatory requirement to identify
beneficial owners of legal entity
customers, subject to certain
exemptions.

DATES: Written comments on the Notice
of Proposed Rulemaking (NPRM) must
be received on or before October 3,
2014.

ADDRESSES: Comments may be
submitted, identified by Regulatory
Identification Number (RIN) 1506—
AB25, by any of the following methods:

e Federal E-rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Include RIN 1506—AB25 in the
submission. Refer to Docket Number
FINCEN-2014-0001.

e Mail: Policy Division, Financial
Crimes Enforcement Network, P.O. Box
39, Vienna, VA 22183. Include 1506—
AB25 in the body of the text. Please
submit comments by one method only.
All comments submitted in response to
this NPRM will become a matter of
public record. Therefore, you should
submit only information that you wish
to make publicly available.

Inspection of comments: Comments
may be inspected, between 10 a.m. and
4 p.m., in the FinCEN reading room in
Vienna, VA. Persons wishing to inspect
the comments submitted must request
an appointment with the Disclosure
Officer by telephoning (703) 905-5034
(not a toll free call). In general, FinCEN
will make all comments publicly
available by posting them on http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
FinCEN Resource Center at 1-800-767—
2825 or 1-703-905-3591 (not a toll free
number) and select option 3 for
regulatory questions. Email inquiries
can be sent to FRC@fincen.gov.
SUPPLEMENTARY INFORMATION:

I. Background

FinCEN exercises regulatory functions
primarily under the Currency and
Foreign Transactions Reporting Act of
1970, as amended by the USA PATRIOT
Act of 2001 (PATRIOT Act) and other

legislation, which legislative framework
is commonly referred to as the “Bank
Secrecy Act” (BSA).1 The BSA
authorizes the Secretary of the Treasury
(Secretary) to require financial
institutions to keep records and file
reports that “have a high degree of
usefulness in criminal, tax, or regulatory
investigations or proceedings, or in the
conduct of intelligence or
counterintelligence activities, including
analysis, to protect against international
terrorism.” 2

The Secretary has delegated to the
Director of FinCEN the authority to
implement, administer and enforce
compliance with the BSA and
associated regulations.3 FinCEN is
authorized to impose anti-money
laundering (AML) program
requirements on financial institutions,*
as well as to require financial
institutions to maintain procedures to
ensure compliance with the BSA and
the regulations promulgated thereunder
or to guard against money laundering.?

FinCEN, in consultation with the
staffs of the federal functional regulators
and the Department of Justice, has
determined that more explicit rules for
covered financial institutions ® with
respect to customer due diligence (CDD)
are necessary to clarify and strengthen
CDD within the BSA regime. As
demonstrated further below, such
changes will enhance financial
transparency and safeguard the financial
system against illicit use. Requiring
financial institutions to perform
effective CDD so that they know their
customers—both who they are and what
transactions they conduct—is a critical
aspect of combating all forms of illicit
financial activity, from terrorist
financing and sanctions evasion to more
traditional financial crimes, including
money laundering, fraud, and tax
evasion. For FinCEN, the key elements
of CDD include: (i) Identifying and
verifying the identity of customers; (ii)
identifying and verifying the identity of
beneficial owners of legal entity
customers (i.e., the natural persons who
own or control legal entities); (iii)
understanding the nature and purpose
of customer relationships; and (iv)

1The BSA is codified at 12 U.S.C. 1829b, 12
U.S.C. 1951-1959, 18 U.S.C. 1956, 1957, and 1960,
and 31 U.S.C. 5311-5314 and 5316-5332 and notes
thereto, with implementing regulations at 31 CFR
chapter X. See 31 CFR 1010.100(e).

231 U.S.C. 5311.

3 Treasury Order 180-01 (March 24, 2003).

431 U.S.C. 5318(h)(2).

531 U.S.C. 5318(a)(2).

6For purposes of this preamble, a “covered
financial institution” refers to: (i) Banks; (ii) brokers
or dealers in securities; (iii) mutual funds; and (iv)
futures commission merchants and introducing
brokers in commodities.

conducting ongoing monitoring to
maintain and update customer
information and to identify and report
suspicious transactions. Collectively,
these elements comprise the minimum
standard of CDD, which FinCEN
believes is fundamental to an effective
AML program.

Accordingly, this Notice of Proposed
Rulemaking (NPRM) proposes to amend
FinCEN’s existing rules so that each of
these pillars is explicitly referenced in
a corresponding requirement within
FinCEN’s program rules. The first
element, identifying and verifying the
identity of customers, is already
included in the existing regulatory
requirement to have a customer
identification program (CIP). Given this
fact, FinCEN is addressing the need to
have explicit requirements with respect
to the three remaining elements via two
rule changes. First, FinCEN is
addressing the need to collect beneficial
owner information on the natural
persons behind legal entities by
proposing a new separate requirement
to identify and verify the beneficial
owners of legal entity customers, subject
to certain exemptions. Second, FinCEN
is proposing to add explicit CDD
requirements with respect to
understanding the nature and purpose
of customer relationships and
conducting ongoing monitoring as
components in each covered financial
institution’s core AML program
requirements. Within this context,
FinCEN is also updating its regulations
to include explicit reference to all four
of the pre-existing core requirements of
an AML program, sometimes referred to
as “pillars,” so that all of these
requirements are visible within
FinCEN'’s rules. As discussed in more
detail below, these existing core
requirements are already laid out in the
BSA as minimum requirements and are
substantively the same as those already
included within regulations or rules
issued by federal functional regulatory
agencies and self-regulatory
organizations (SROs), and therefore we
believe they do not add to or otherwise
change the covered financial
institutions’ existing obligations under
these regulations or rules.

FinCEN wishes to emphasize at the
outset that nothing in this proposal is
intended to lower, reduce, or limit the
due diligence expectations of the federal
functional regulators or in any way limit
their existing regulatory discretion. To
clarify this point, this proposal
incorporates the CDD elements on
nature and purpose and ongoing
monitoring into FinCEN’s existing AML
program requirements, which generally
provide that an AML program is


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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adequate if, among other things, the
program complies with the regulation of
its federal functional regulator (or,
where applicable, self-regulatory
organization) governing such programs.”
In addition, the Treasury Department
intends for the requirements contained
in this customer due diligence and
beneficial ownership proposal to be
consistent with, and not to supersede,
any regulations, guidance or authority of
any federal banking agency, the
Securities and Exchange Commission
(SEC), the Commodity Futures Trading
Commission (CFTC), or of any self-
regulatory organization (SRO) relating to
customer identification, including with
respect to the verification of the
identities of legal entity customers.

The remainder of this background
section provides: (a) An overview of the
importance of CDD; (b) a description of
the Advance Notice of Proposed
Rulemaking (ANPRM),® which initiated
this rulemaking process and Treasury’s
subsequent outreach to the private
sector; and (c) an overview of Treasury’s
efforts to enhance financial
transparency more broadly.

A. Importance of Customer Due
Diligence

Clarifying and strengthening CDD
requirements for U.S. financial
institutions, including an obligation to
identify beneficial owners, advances the
purposes of the BSA by:

e Enhancing the availability to law
enforcement, as well as to the federal
functional regulators and SROs, of
beneficial ownership information of
legal entity customers obtained by U.S.
financial institutions, which assists law
enforcement financial investigations
and regulatory examinations and
investigations;

¢ Increasing the ability of financial
institutions, law enforcement, and the
intelligence community to identify the
assets and accounts of terrorist
organizations, money launderers, drug
kingpins, weapons of mass destruction
proliferators, and other national security
threats, which strengthens compliance
with sanctions programs designed to
undercut financing and support for such
persons;

¢ Helping financial institutions assess
and mitigate risk, and comply with all

7 See, e.g., 31 CFR 1020.210, which currently
provides that a financial institution regulated by a
Federal functional regulator that is not subject to
the regulations of a self-regulatory organization
shall be deemed to satisfy the requirements of 31
U.S.C. 5318(h)(1) if it implements and maintains an
anti-money laundering program that complies with
the regulation of its Federal functional regulator
governing such programs. (emphasis added).

8See 77 FR 13046, March 5, 2012.

existing legal requirements, including
the BSA and related authorities;

o Facilitating reporting and
investigations in support of tax
compliance, and advancing national
commitments made to foreign
counterparts in connection with the
provisions commonly known as the
Foreign Account Tax Compliance Act
(FATCA);® and

e Promoting consistency in
implementing and enforcing CDD
regulatory expectations across and
within financial sectors.

i. Assisting Financial Investigations by
Law Enforcement

The abuse of legal entities to disguise
involvement in illicit financial activity
remains a longstanding vulnerability
that facilitates crime, threatens national
security, and jeopardizes the integrity of
the financial system. Criminals have
exploited the anonymity that can be
provided by legal entities to engage in
a variety of financial crimes, including
money laundering, corruption, fraud,
terrorist financing, and sanctions
evasion.

There are numerous examples. Law
enforcement officials have found that
major drug trafficking organizations use
shell companies to launder drug
proceeds.'? In 2011, a World Bank
report highlighted how corrupt actors
consistently abuse legal entities to
conceal the proceeds of corruption,
which the report estimates to aggregate
to at least $40 billion per year in illicit
activity.1? Other criminals also make
aggressive use of front companies,
which may also conduct legitimate
business activity, to disguise the
deposit, withdrawal, or transfer of illicit
proceeds that are intermingled with
legitimate funds.

Strong CDD practices that include
identifying the natural persons behind a
legal entity—i.e., the beneficial
owners—help defend against these
abuses in a variety of ways. Armed with
beneficial ownership information,
financial institutions can provide law
enforcement with key details about the
legal structures used by suspected

9 Hiring Incentives to Restore Employment Act of
2010, Public Law 111-147, Section 501(a).

10 Combating Transnational Organized Crime:
International Money Laundering as a Threat to Our
Financial System, Before the Subcomm. on Crime,
Terrorism, and Homeland Security, H. Comm. on
the Judiciary, 112th Cong. (February 8, 2012)
(statement of Jennifer Shasky Calvery as Chief,
Asset Forfeiture and Money Laundering Section,
Criminal Division of the U.S. Department of
Justice).

11 The Puppet Masters: How the Corrupt Use
Legal Structures to Hide Stolen Assets and What to
Do About It, The International Bank for
Reconstruction and Development/The World Bank
(2011).

criminals to conceal their illicit activity
and assets. Moreover, requiring legal
entities seeking access to financial
institutions to disclose identifying
information, such as the name, date of
birth, and social security number of a
natural person, will make such entities
more transparent, and thus less
attractive to criminals and those who
assist them. Even if an illicit actor tries
to thwart such transparency by
providing false beneficial ownership
information to a financial institution,
law enforcement has advised FinCEN
that such information can still be useful
in demonstrating unlawful intent and in
generating leads to identify additional
evidence or co-conspirators.

ii. Advancing Counterterrorism and
Broader National Security Interests

As noted, criminals often abuse legal
entities to evade sanctions or other
targeted financial measures designed to
combat terrorism and other national
security threats. The success of such
targeted financial measures depends, in
part, on the ability of financial
institutions, law enforcement, and
intelligence agencies to identify a
target’s assets and accounts. These
measures are thwarted when legal
entities are abused to obfuscate
ownership interests. Effective CDD
helps prevent such abuses by requiring
the collection of critical information,
including beneficial ownership
information, which may be helpful in
implementing sanctions or other similar
measures.

iii. Improving a Financial Institution’s
Ability To Assess and Mitigate Risk

Express CDD requirements would also
enable financial institutions to more
effectively assess and mitigate risk. It is
through CDD that financial institutions
are able to develop risk profiles of their
customers. Comprehensive risk profiles
enable a financial institution to monitor
accounts more effectively, and evaluate
activity to determine whether it is
unusual or suspicious, as required
under suspicious activity reporting
obligations.2 Further, in the event that
a financial institution files a suspicious
activity report (SAR), information
gathered through CDD enhances SARs,
which in turn helps law enforcement,
intelligence, national security and tax
authorities investigate and pursue illicit
financing activity.

iv. Facilitating Tax Compliance

Customer due diligence also
facilitates tax reporting, investigations
and compliance. For example,

12 See, e.g., 31 CFR 1020.320.
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information held by banks and other
financial institutions about the
ownership of companies can be used to
assist law enforcement in identifying
the true owners of assets and their true
tax liabilities. The United States has
long been a global leader in establishing
and promoting the adoption of
international standards for transparency
and information exchange to combat
cross-border tax evasion and other
financial crimes. Strengthening CDD is
an important part of that effort, and it
will dovetail with other efforts to create
greater transparency, such as the new
tax reporting provisions under the
Foreign Account Tax Compliance Act
(FATCA).13 FATCA requires foreign
financial institutions to identify U.S.
account holders, including legal entities
with substantial U.S. ownership, and to
report certain information about those
accounts to the Internal Revenue
Service (IRS).14 The United States has
collaborated with foreign governments
to enter into intergovernmental
agreements that facilitate the effective
and efficient implementation of these
requirements. These agreements and, to
a lesser extent, the applicable FATCA
regulations, allow foreign financial
institutions to rely on existing AML
practices in a number of circumstances,
including, in the case of the agreements,
for purposes of determining whether
certain legal entity customers have
substantial owners. Pursuant to many of
these agreements, the United States has
committed to pursuing reciprocity with
respect to collecting and reporting to the
authorities of the FATCA partner
information on the U.S. accounts of
residents of the FATCA partner. A
general requirement for U.S. financial
institutions to obtain beneficial
ownership information for AML
purposes advances this commitment,
and puts the United States in a better
position to work with foreign
governments to combat offshore tax
evasion and other financial crimes.

v. Promoting Clear and Consistent
Expectations and Practices

Customer due diligence is universally
recognized as fundamental to mitigating
illicit finance risk, even though not all
covered financial institutions use the

13 Hiring Incentives to Restore Employment Act
of 2010, Public Law 111-147, Section 501(a).

14 See generally, Internal Revenue Service,
“Regulations Relating to Information Reporting by
Foreign Financial Institutions and Withholding on
Certain Payments to Foreign Financial Institutions
and Other Foreign Entities,” RIN 1545-BK68
(January 28, 2013), available at http://www.irs.gov/
PUP/businesses/corporations/TD9610.pdf . For
further updates on FATCA regulations, see http://
www.irs.gov/Businesses/Corporations/Foreign-
Account-Tax-Compliance-Act-(FATCA).

specific term “customer due diligence”
to describe their practices. While
Treasury understands from its outreach
to the private sector that financial
institutions broadly accept this
principle and implement CDD practices
in some form under a risk-based
approach, covered financial institutions
have expressed disparate views about
what precise activity CDD entails. At
public hearings held after the comment
period to the ANPRM, discussed below,
financial institutions described widely
divergent CDD practices, especially with
respect to identifying beneficial owners
outside of limited circumstances
prescribed by statute.1®

FinCEN believes that this disparity
adversely affects efforts to mitigate risk
and can promote an uneven playing
field across and within financial sectors.
Covered financial institutions have
noted that unclear CDD expectations
can result in inconsistent regulatory
examinations, potentially causing them
to devote their limited resources to
managing derivative legal risk rather
than fundamental illicit finance risk.
Private sector representatives have also
noted that inconsistent expectations can
effectively discourage best practices,
because covered financial institutions
with robust compliance procedures may
believe that they risk losing customers
to other, more lax institutions. Greater
consistency across the financial system
could also facilitate reliance on the CDD
efforts of other financial institutions.

Providing a consolidated and clear
CDD framework would help address
these issues. As part of this framework,
expressly stating CDD requirements in
rule or regulation with respect to (i)
understanding the nature and purpose
of customer relationships and (ii)
conducting ongoing monitoring to
maintain and update customer
information and to identify and report
suspicious transactions, will facilitate
more consistent implementation,
supervision and enforcement of these
expectations. With respect to the
beneficial ownership proposal,
requiring all covered financial
institutions to identify beneficial
owners in the same manner and
pursuant to the same definition also
promotes consistency across the
industry. Requiring covered financial
institutions to operate under one clear
CDD framework will promote a more

15 See, e.g., Summary of Public Hearing: Advance
Notice of Proposed Rulemaking on Customer Due
Diligence (October 5, 2012), available at http://
www.fincen.gov/whatsnew/html/
20121130NYC.html (‘“Participants expressed varied
views as to whether, how and in what
circumstances, financial institutions obtain
beneficial ownership information.”).

level playing field across and within
financial sectors.

B. Issuance of the Advance Notice of
Proposed Rulemaking and Subsequent
Outreach

FinCEN formally commenced this
rulemaking process in March 2012 by
issuing an ANPRM that described
FinCEN’s potential proposal for
codifying explicit CDD requirements,
including customer identification,
understanding the nature and purpose
of accounts, ongoing monitoring, and
obtaining beneficial ownership
information.16

FinCEN received approximately 90
comments, mostly from banks, credit
unions, securities and derivatives firms,
mutual funds, casinos, and money
services businesses. In general, and as
described in greater detail below, these
commenters primarily raised concerns
about the potential costs and practical
challenges associated with a categorical
requirement to obtain beneficial
ownership information. They also
reflected some confusion with respect to
FinCEN’s articulation of the other
components of CDD, suggesting that
FinCEN was imposing new
requirements rather than explicitly
codifying pre-existing obligations.

To better understand and address
these concerns, Treasury held five
public hearings in Washington, DG,
Chicago, New York, Los Angeles and
Miami.17 At these meetings, participants
expressed their views on the ANPRM
and offered specific recommendations
about how best to minimize the burden
associated with obtaining beneficial
ownership information. These

16 Two years prior to that, in March 2010,
FinCEN, along with several other agencies,
published joint Guidance on Obtaining and
Retaining Beneficial Ownership Information, FIN—
2010-G001 (March 5, 2010). Industry reaction to
this guidance has been one reason for pursuit of the
clarity entailed in making requirements with
respect to CDD and beneficial ownership explicit
within FinCEN’s regulations.

17 Summary of Public Hearing: Advance Notice of
Proposed Rulemaking on Customer Due Diligence
(July 31, 2012), available at http://www.regulations.
gov/#!documentDetail;D=FINCEN-2012-0001-0094;
Summary of Public Hearing: Advance Notice of
Proposed Rulemaking on Customer Due Diligence
(September 28, 2012, available at http://www.
fincen.gov/whatsnew/html/20121130CHIL html;
Summary of Public Hearing: Advance Notice of
Proposed Rulemaking on Customer Due Diligence
(October 5, 2012), available at http://www.fincen.
gov/whatsnew/html/20121130NYC.html; Summary
of Public Hearing: Advance Notice of Proposed
Rulemaking on Customer Due Diligence (October
29, 2012), available at http://www.fincen.gov/
whatsnew/html/20121130LA.html; Summary of
Public Hearing: Advance Notice of Proposed
Rulemaking on Customer Due Diligence (December
3, 2012), available at http://www.fincen.gov/
whatsnew/pdf/SummaryofHearing-MiamiDec3.pdf.
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discussions were critical in the
development of this proposal.

C. Treasury’s Broad Strategy To
Enhance Financial Transparency

Clarifying and strengthening CDD is
an important component of Treasury’s
broader three-part strategy to enhance
financial transparency. Other key
elements of this strategy include: (i)
Increasing the transparency of U.S. legal
entities through the collection of
beneficial ownership information at the
time of the legal entity’s formation and
(ii) facilitating global implementation of
international standards regarding CDD
and beneficial ownership of legal
entities and trusts.

This proposal thus complements the
Administration’s ongoing work with
Congress to facilitate adoption of
legislation that would require the
collection of beneficial ownership
information at the time that legal
entities are formed in the United States.
This proposal also advances Treasury’s
ongoing work with the Group of Twenty
Finance Ministers and Central Bank
Governors (G—20), the Financial Action
Task Force (FATF), and other global
partners, who have emphasized the
importance of improving CDD practices
and requiring the disclosure of
beneficial ownership information at the
time of company formation or transfer.
Moreover, this proposal furthers the
United States’ Group of Eight (G-8)
commitment as set forth in the United
States G—8 Action Plan for Transparency
of Company Ownership and Control,
published on June 18, 2013.18 This
Action Plan is in line with principles
agreed to by the G—8, which the White
House noted “are crucial to preventing
the misuse of companies by illicit
actors.” 19 While these elements are all
proceeding independently, together they
establish a comprehensive approach to
promoting financial transparency.

II. Scope of and Rationale for the
Proposed Rule

This section describes: (i) The range
of financial institutions covered by this
proposal; (ii) FinCEN’s continued
interest in potentially extending the
proposed rule to additional financial
institutions in the future, and (iii) the
basis for proposing explicit

18 United States G-8 Action Plan for
Transparency of Company Ownership and Control,
available at http://www.whitehouse.gov/the-press-
office/2013/06/18/united-states-g-8-action-plan-
transparency-company-ownership-and-control.

19 White House Fact Sheet: U.S. National Action
Plan on Preventing the Misuse of Companies and
Legal Arrangements (June 18, 2013), available at
http://www.whitehouse.gov/the-press-office/2013/
06/18/fact-sheet-us-national-action-plan-
preventing-misuse-companies-and-legal.

requirements that, in conjunction with
the existing customer identification
program (CIP) requirement, will create a
clearer CDD framework.

As an initial matter, this proposal
covers only those financial institutions
subject to a CIP requirement under
FinCEN regulations. At this time, such
financial institutions are: (i) Banks; (ii)
brokers or dealers in securities; (iii)
mutual funds; and (iv) futures
commission merchants and introducing
brokers in commodities.2° FinCEN
believes that initially covering only
these sectors is an appropriate exercise
of its discretion to engage in
incremental rulemaking. These sectors
represent a primary means by which
individuals and businesses maintain
accounts with access to the financial
system. In addition, because these
covered financial institutions have been
subject to CIP rules, FinCEN believes
that it is logical to commence
implementation with those financial
institutions already equipped to
leverage CIP practices to the extent
possible, as the proposal contemplates.

In addition to input from covered
financial institutions, FinCEN sought
and received comments on the ANPRM
from financial institutions not subject to
CIP requirements, such as money
services businesses, casinos, insurance
companies, and other entities subject to
FinCEN regulations. Based on these
comments and discussions with the
private sector, FinCEN believes that
extending CDD requirements in the
future to these, and potentially other
types of financial institutions, may
ultimately promote a more consistent,
reliable, and effective AML regulatory
structure across the financial system.

Several comments questioned the
need for proposing a CDD rule that
contained all four elements, when three
of the four elements are already
consistent with existing requirements or
supervisory expectations. FinCEN
believes that proposing clear CDD
requirements is the most effective way
of clarifying, consolidating, and
harmonizing expectations and practices
across all covered financial institutions.
Expressly stating the requirements
facilitates the goal that financial
institutions, regulators, and law
enforcement all operate under the same
set of clearly articulated principles. The
proposed CDD requirements are
intended to set forth a clear framework
of minimum expectations that can be
broadly applied to varying risk

2031 CFR 1020.220 (Banks); 31 CFR 1023.220
(Broker-Dealers); 31 CFR 1024.220 (Mutual Funds);
31 CFR 1026.220 (Futures Commission Merchants
and Introducing Brokers in Commodities).

scenarios across multiple financial
sectors and can be tailored by financial
institutions to account for the risks
unique to them. For this reason, and as
part of a broader global agenda
supported by Treasury, many other
jurisdictions have already imposed
requirements similar to those proposed
herein.2® These global developments
promote a level playing field
internationally and mitigate the threat of
illicit finance presented by an
increasingly interconnected financial
system.

Furthermore, additional discussions
with the private sector reaffirmed
FinCEN’s view that a beneficial
ownership requirement is best
understood in the context of broader
due diligence conducted on customers.
Beneficial ownership information is
only one component of a broader profile
that is necessary for financial
institutions to develop when assessing a
particular customer’s risk. Beneficial
ownership information is a means of
building a more comprehensive risk
profile; it is not an end in and of itself.
Thus, in addition to proposing a specific
requirement for the collection of the
beneficial ownership information,
FinCEN is also proposing amendments
to its AML program rules to specifically
reference the two components of CDD
that were not elsewhere explicitly
included in its regulations, i.e.,
understanding the nature and purpose
of an account and conducting ongoing
monitoring.

III. Elements of the Proposed Rule
A. Overview

As described briefly above, it is
FinCEN’s position that CDD consists, at
a minimum, of four elements:

» Identifying and Verifying the
Identity of Customers;

» Identifying and Verifying the
Identity of Beneficial Owners of Legal
Entity Customers;

= Understanding the Nature and
Purpose of Customer Relationships; and

» Conducting Ongoing Monitoring to
Maintain and Update Customer
Information and to Identify and Report
Suspicious Transactions.

Because the first element of CDD is
already satisfied by existing CIP

21 For example, all European Union member
states, as well as Switzerland, Singapore, Hong
Kong, and other financial centers generally require
financial institutions to conduct due diligence as
proposed in this rulemaking, including obtaining
beneficial ownership information as part of their
CDD requirements. See, e.g., Third European Union
Money Laundering Directive, 2005/60/EC, Article
3(6) (Oct. 26, 2005).
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http://www.whitehouse.gov/the-press-office/2013/06/18/fact-sheet-us-national-action-plan-preventing-misuse-companies-and-legal
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http://www.whitehouse.gov/the-press-office/2013/06/18/united-states-g-8-action-plan-transparency-company-ownership-and-control.
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http://www.whitehouse.gov/the-press-office/2013/06/18/united-states-g-8-action-plan-transparency-company-ownership-and-control.
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requirements,22 this NPRM proposes to
address the remaining three elements of
CDD.

Beneficial Ownership

The second element of CDD requires
financial institutions to identify and
verify the beneficial owners of legal
entity customers. In this NPRM, FinCEN
proposes a new requirement that
financial institutions identify the
natural persons who are beneficial
owners of legal entity customers, subject
to certain exemptions. The definition of
“beneficial owner” proposed herein
requires that the person identified as a
beneficial owner be a natural person (as
opposed to another legal entity). A
financial institution must satisfy this
requirement by obtaining at the time a
new account is opened a standard
certification form (attached hereto as
Appendix A) directly from the
individual opening the new account on
behalf of the legal entity customer.

The term “beneficial owner” has been
defined differently in different contexts.
In the AML context, the Financial
Action Task Force (FATF), the global
standard setter for combating money
laundering and the financing of
terrorism and proliferation, defines the
beneficial owner as ‘“‘the natural
person(s) who ultimately owns or
controls a customer and/or the person
on whose behalf a transaction is being
conducted. It also incorporates those
persons who exercise ultimate effective
control over a legal person or
arrangement.” That definition, initially
adopted in 2003, has been retained in
the revised FATF standards adopted in
2012.23 FinCEN has endeavored to
capture both the concept of ownership
and of effective control in its proposed
definition.

Financial institutions would be
required to verify the identity of
beneficial owners consistent with their
existing CIP practices. However,
FinCEN is not proposing to require that
financial institutions verify that the
natural persons identified on the form
are in fact the beneficial owners. In
other words, the requirement focuses on
verifying the identity of the beneficial
owners, but does not require the
verification of their status as beneficial
owners. This proposed requirement
states minimum standards. As will be

22 See, e.g., 31 CFR 1010.220.

23 “International Standards on Combating Money
Laundering and the Financing of Terrorism &
Proliferation—The FATF Recommendations,”
February 2012, General Glossary, at 109, available
at http://www.fatf-gafi.org/topics/fatf
recommendations/documents/international
standardsoncombatingmoneylaunderingandthe
financingofterrorismproliferation-thefat
frecommendations.html.

described in greater detail below,
FinCEN believes that the beneficial
ownership requirement is the only new
requirement imposed by this
rulemaking. As such, although
beneficial ownership identification is
but one of four requirements for a
comprehensive CDD scheme, the
proposed beneficial ownership rule is
being proposed as a separate provision
in FinCEN’s regulations; other
components of this rulemaking will be
addressed via amendments to existing
provisions, as described below.

Understanding the Nature and Purpose
of Customer Relationships/Monitoring
for Suspicious Activity

The NPRM also addresses the third
and fourth elements of CDD by
proposing amendments to the AML
program rule that harmonize these
elements of CDD with existing AML
obligations. The third element of CDD
requires financial institutions to
understand the nature and purpose of
customer relationships in order to
develop a customer risk profile. This is
a necessary and critical step in
complying with the existing
requirement to identify and report
suspicious transactions as required
under the BSA. The fourth element of
CDD requires financial institutions to
conduct ongoing monitoring. As with
the third element, ongoing monitoring is
a necessary part of maintaining and
updating customer information and
identifying and reporting suspicious
transactions as required under the BSA.

The third and fourth elements are
consistent with, and in fact necessary in
order to comply with, the existing
requirement to report suspicious
activity, as this obligation inherently
requires a financial institution to
understand expected customer activity
in order to develop a customer risk
profile and to monitor customer activity
so that it can identify transactions that
appear unusual or suspicious. As such,
the third and fourth elements are
intended to explicitly state already
existing expectations for the purpose of
codifying the baseline standard of due
diligence that is fundamental to an
effective AML program.

Because these two elements are
consistent with (and necessary in order
to comply with) existing BSA
requirements as adopted in regulations
or rules issued by federal functional
regulators and SROs, nothing in this
proposed rule should be interpreted in
a manner inconsistent with previous
guidance issued by FinCEN or guidance,
regulations, or supervisory expectations
of the appropriate federal functional
regulator or SRO with respect to these

elements.24 For example, the Federal
Financial Institutions Examination
Council (FFIEC) 25 provided supervisory
expectations for examinations related to
CDD in the FFIEC BSA/AML
Examination Manual.26 FinCEN believes
that, aside from the new beneficial
ownership requirement, the other
proposed CDD elements are consistent
with the regulatory expectations of the
federal functional regulators and should
be interpreted accordingly.2? Of course,
as the CDD requirements proposed
herein state minimum standards,
existing or future guidance, regulations
or supervisory expectations may
provide for additional requirements or
steps that should be taken to mitigate
risk.

The sections below further describe
each of the three CDD elements
addressed in this rulemaking in detail
by providing a general overview of these
elements as discussed in the ANPRM, a
summary of the comments received, and
FinCEN’s specific proposal.

B. Identifying and Verifying the Identity
of Beneficial Owners of Legal Entity
Customers

With respect to this element of CDD,28
the ANPRM explored a categorical
requirement for financial institutions to
identify the beneficial owners of legal
entity customers. Unlike the other
elements of CDD, this element would
impose a new regulatory obligation on
financial institutions. Currently, certain
financial institutions are explicitly

24 While FinCEN reserves overall compliance and
enforcement authority with respect to all
regulations it issues under the under the BSA,
FinCEN has, by regulation, delegated authority to
the federal functional regulators to examine
institutions under their jurisdiction for compliance
with BSA regulations, including the AML program
requirements. See 31 CFR 1010.810.

25 The FFIEC is a formal interagency body
empowered to prescribe uniform principles,
standards, and report forms for the federal
examination of financial institutions by the Board
of Governors of the Federal Reserve System, the
Federal Deposit Insurance Corporation, the National
Credit Union Administration, the Office of the
Comptroller of the Currency, and the Consumer
Financial Protection Bureau, and to make
recommendations to promote uniformity in the
supervision of financial institutions.

26 The Bank Secrecy Act Anti-Money Laundering
Examination Manual, issued by the Federal
Financial Institutions Examination Council (as
amended, the “BSA/AML Manual”’).

27 The future status of previous guidance related
to identifying beneficial owners of legal entity
customers, such as the Joint Guidance on Obtaining
and Retaining Beneficial Ownership Information,
FIN-2010-G001 (March 5, 2010), will be addressed
at the time of the issuance of a final rule.

28 For purposes of clarity, this NPRM references
the elements of CDD in a different order than was
used in the ANPRM; Identifying and Verifying the
Identity of the Beneficial Owners of Legal Entity
Customers is now listed before Understanding the
Nature and Purpose of Customer Relationships.


http://www.fatf-gafi.org/topics/fatfrecommendations/documents/internationalstandardsoncombatingmoneylaunderingandthefinancingofterrorismproliferation-thefatfrecommendations.html
http://www.fatf-gafi.org/topics/fatfrecommendations/documents/internationalstandardsoncombatingmoneylaunderingandthefinancingofterrorismproliferation-thefatfrecommendations.html
http://www.fatf-gafi.org/topics/fatfrecommendations/documents/internationalstandardsoncombatingmoneylaunderingandthefinancingofterrorismproliferation-thefatfrecommendations.html
http://www.fatf-gafi.org/topics/fatfrecommendations/documents/internationalstandardsoncombatingmoneylaunderingandthefinancingofterrorismproliferation-thefatfrecommendations.html
http://www.fatf-gafi.org/topics/fatfrecommendations/documents/internationalstandardsoncombatingmoneylaunderingandthefinancingofterrorismproliferation-thefatfrecommendations.html
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required to take reasonable steps to
identify beneficial owners in only two
limited situations.29

i. Summary of Comments
1. Private Sector Comments

While a number of private sector
comments offered general support for a
reasonable expansion of the beneficial
ownership requirement and noted that
many financial institutions already
identify beneficial owners in certain
circumstances beyond those explicitly
required under the regulations
implementing Section 312 of the
PATRIOT Act, most expressed the
following primary criticisms and
concerns:

e The burden and costs associated
with a categorical (versus a risk-based)
obligation to collect beneficial
ownership information may outweigh
the benefits;

¢ An express beneficial ownership
requirement should be (at least in part)
risk-based to account for the wide
variety of financial institutions, account
types, products, and customers that
comprise the financial system, and to
avoid requiring financial institutions to
misallocate scarce compliance resources
away from high-risk customers;

e A categorical requirement should
include exemptions, including for those
customers currently exempt from
customer identification requirements;

¢ Any definition of “beneficial
owner” should be practical and easily
understood by financial institution
employees and customers;

¢ Financial institutions may be
unable to verify the status of a beneficial
owner absent an independent source of
beneficial ownership information, such
as a state registry; and

e FinCEN should consider the
compliance challenges associated with
specific account and relationship types,
such as intermediated relationships and
trusts.

2. Law Enforcement Comments

Most of the comment letters
submitted by law enforcement agencies
and non-governmental organizations

29 Under FinCEN regulations implementing

Section 312 of the USA PATRIOT Act (Section 312),

covered financial institutions that offer private
banking accounts are required to take reasonable
steps to identify the nominal and beneficial owners
of such accounts, 31 CFR 1010.620(b)(1), and
covered financial institutions that offer
correspondent accounts for certain foreign financial
institutions are required to take reasonable steps to
obtain information from the foreign financial
institution about the identity of any person with
authority to direct transactions through any
correspondent account that is a payable-through
account, and the sources and beneficial owner of
funds or other assets in the payable-through
account, 31 CFR 1010.610(b)(1)(iii)(A).

also focused on the beneficial
ownership element of the CDD rule. In
general, these letters highlighted the
following benefits that such an
obligation would provide:

e A beneficial ownership rule would
require financial institutions to retain
more useful customer information,
which would significantly improve law
enforcement’s ability to pursue new
leads with respect to legal entities under
investigation;

¢ Beneficial ownership information
would improve financial institutions’
monitoring capabilities, and put them in
a position to file higher quality SARs;
and

¢ Obtaining beneficial ownership
information for U.S. legal entities would
enhance the United States’ ability to
respond to a foreign jurisdiction’s
request for investigative assistance. This
would assist in efforts to join with
foreign counterparts in global efforts to
disrupt organized crime and terrorism.

ii. Key Issues and FinCEN Proposals

As described above, Treasury has
engaged in extensive outreach with the
private sector and law enforcement
agencies to better understand and
address these issues. Such discussions
were essential in further developing the
initial proposals set forth in the ANPRM
to better conform with existing practices
and more comprehensively account for
regulatory burden and sector-specific
complexities. Key issues raised during
the comment period included: The
definition of “‘beneficial owner” and
“legal entity customer”’; exemptions and
exclusions from the definition;
application of the requirement to trusts,
intermediated account relationships and
pooled investment vehicles; verification
of beneficial owners through a standard
certification; updating beneficial
ownership information; and reliance on
other financial institutions to satisfy the
requirement. Each of these issues is
described in further detail below.

1. Definition of “Beneficial Owner”

The ANPRM explored a definition of
“beneficial owner” with two
independent components, referred to as
‘“‘prongs.”” 30 The first prong was an

30 The ANPRM suggested the following definition
of “beneficial owner”: (1) Either: (a) Each of the
individual(s) who, directly or indirectly, through
any contract, arrangement, understanding,
relationship, intermediary, tiered entity, or
otherwise, owns more than 25 percent of the equity
interests in the entity; or (b) if there is no individual
who satisfies (a), then the individual who, directly
or indirectly, through any contract, arrangement,
understanding, relationship, intermediary, tiered
entity, or otherwise, has at least as great an equity
interest in the entity as any other individual, and
(2) the individual with greater responsibility than

ownership prong, the purpose of which
is to identify individuals with
substantial equity ownership interests.
The second prong was a control prong,
the purpose of which was to identify
individuals with actual managerial
control.

Many private sector commenters
stated that the definition discussed in
the ANPRM was conceptually confusing
and unworkable in practice. For
example, some commenters questioned
the feasibility of engaging in a
comparative analysis of every owner for
purposes of determining who “has at
least as great an equity interest in the
entity as any other individual.” A
similar type of comparative analysis
existed with respect to the control
prong. Other commenters were
uncertain as to whether an individual
must satisfy both the ownership prong
and the control prong to be considered
a beneficial owner, or whether each
prong was intended to be independently
applied to identify separate individuals.
Other challenges identified in the
comments included, among other
things: (i) Shifting ownership
percentages; (ii) managerial changes;
and (iii) the ability of financial
institution personnel and customers to
understand and respond to the
definition.

FinCEN agrees that the definition of
“beneficial owner” must be clear to
employees and customers of financial
institutions. To that end, and in light of
the comments received, FinCEN
proposes the following definition of
“beneficial owner” of a legal entity
customer, which, again, includes an
ownership prong and a control prong:

Ownership Prong:

1. Each individual, if any, who,
directly or indirectly, through any
contract, arrangement, understanding,
relationship or otherwise, owns 25
percent or more of the equity interests
of a legal entity customer; and

Control Prong:

2. An individual with significant
responsibility to control, manage, or
direct a legal entity customer, including

(A) An executive officer or senior
manager (e.g., a Chief Executive Officer,
Chief Financial Officer, Chief Operating
Officer, Managing Member, General
Partner, President, Vice President, or
Treasurer); or

(B) Any other individual who
regularly performs similar functions.
Each prong is intended to be an
independent test. Under the ownership

any other individual for managing or directing the
regular affairs of the entity.
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prong (i.e., clause (1)), a financial
institution must identify each
individual who owns 25 percent or
more of the equity interests.
Accordingly, a financial institution
would be required to identify no more
than four individuals under this prong,
and, if no one individual owns 25
percent or more of the equity interests,
then the financial institution may
identify no individuals under the
ownership prong. Under the control
prong (clause (2)), a financial institution
must identify one individual. In cases
where an individual is both a 25 percent
owner and meets the definition for
control, that same individual could be
identified as a beneficial owner under
both prongs.

FinCEN believes this definition
provides clarity and effectiveness. In
contrast to the definition suggested in
the ANPRM, this definition provides
greater flexibility to financial
institutions and customers in
responding to the control prong of the
definition by permitting the
identification in clause (ii) of any
individual with significant managerial
control, which could include a
President, Chief Executive Officer or
other senior executive, or any other
individual acting in a similar capacity.
Moreover, this definition does not
require a financial institution to
comparatively assess individuals to
determine who has the greatest equity
stake in the legal entity. The 25 percent
equity ownership threshold set forth in
the ownership prong of the definition
sets a clear standard that can be broadly
applied. At the same time, the 25
percent threshold retains the benefits of
identifying key individuals with a
substantial ownership interest in the
legal entity.

Commenters expressed concern that
identifying beneficial owners under the
ownership prong would be difficult for
legal entity customers that have
complex legal ownership structures.
FinCEN acknowledges that identifying
the individuals who own, directly or
indirectly, 25 percent or more of the
equity interests of a legal entity may not
be straightforward in every
circumstance. For instances where legal
entities are held by other legal entities,
determining ownership may require
several intermediate analytical steps.
FinCEN'’s expectation is that a financial
institution will identify the natural
person or persons who exercise control
of a legal entity customer through a 25%
or greater ownership interest, regardless
of how many corporate parents or
holding companies removed the natural
person is from the legal entity customer.

Consequently, the term “equity
interests” should be interpreted broadly
to apply to a variety of different legal
structures and ownership situations. In
short, “equity interests” refers to an
ownership interest in a business entity.
Examples of “equity interests” include
shares or stock in a corporation,
membership interests in a limited
liability company, and other similar
ownership interests in a legal entity.
FinCEN has deliberately avoided use of
more specific terms of art associated
with the exercise of control through
ownership, based on the preferences
expressed by many members of
industry, who have urged FinCEN to
avoid creating a definition with
complex legal terms that front-line
employees at financial institutions, and
the individuals opening accounts on
behalf of legal entity customers, might
have difficulty understanding and
applying.

Moreover, the phrase “directly or
indirectly” in the ownership prong of
the definition is intended to make clear
that where a legal entity customer is
owned by (or controlled through) one or
more other legal entities, the proposed
rule requires customers to look through
those other legal entities to determine
which natural persons own 25 percent
or more of the equity interests of the
legal entity customer. FinCEN
recognizes that identifying such
individuals may be challenging where
the legal entity customer has a complex
legal structure with multiple levels of
ownership, but FinCEN does not expect
financial institutions—or customers—to
undergo complex and exhaustive
analysis to determine with legal
certainty whether an individual is a
beneficial owner under the definition.
Instead, FinCEN expects financial
institutions to be able to rely generally
on the representations of the customer
when answering the financial
institution’s questions about the
individual persons behind the legal
entity, including whether someone
identified as a beneficial owner is in fact
a beneficial owner under this definition.
FinCEN believes that this approach
provides greater flexibility to financial
institutions and customers in complying
with the proposed beneficial ownership
requirement. In addition, by using the
term “directly or indirectly,” FinCEN
does not intend for financial institutions
to assess under this prong whether
individuals are acting in concert with
one another to collectively own 25
percent of more of the legal entity where
each of them has an independent
contributing stake; FinCEN is
concerned, however, with the use of de

facto or de jure nominees to give a
single individual an effective ownership
stake of 25 percent or more. In this
instance as well, however, FinCEN
expects financial institutions to be able
to rely generally on the representations
of the customer when answering the
financial institution’s questions about
the individual persons behind the legal
entity.

FinCEN has learned through its
outreach that some financial institutions
may already identify beneficial owners
using a lower ownership threshold,
such as 10 percent. FinCEN reiterates
that the proposed CDD requirements,
including the beneficial ownership
requirement, are intended to set forth
minimum due diligence expectations.
Accordingly, a financial institution may
determine, based on its own assessment
of risk, that a lower percentage
threshold, such as 10 percent, is
warranted. A financial institution may
also identify other individuals that
technically fall outside the proposed
definition of “‘beneficial owner,” but
may be relevant to mitigate risk. For
example, as noted above, a financial
institution may be aware of a situation
in which multiple individuals with
independent holdings may act in
concert with each other to structure
their ownership interest to avoid the 25
percent threshold. A financial
institution may also be aware of an
individual who effectively controls a
legal entity customer through a
substantial debt position. While these
individuals do not fall within the
proposed definition of ‘“beneficial
owner,” the proposed rule is not
intended to preclude a financial
institution from identifying them, and
verifying their identity, when it deems
it appropriate to do so.

Commenters also sought clarity as to
how this beneficial ownership
requirement would affect the
application of FinCEN regulations
implementing Section 312 of the USA
PATRIOT Act. The proposed
requirement would apply to all legal
entity customers, including legal
entities that open a foreign private
banking account that meets the
definition in § 1010.605(m). However,
the new requirements would not apply
to the beneficial owner of funds or
assets in a payable-through account of
the type described in
§1010.610(b)(1)(iii), since the owner of
such funds or assets does not have an
account relationship with the covered
financial institution. In such instances,
compliance with the information
requirements included in
§1010.610(b)(1)(iii) will suffice, and the
particulars of this new requirement,
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such as use of a certification form with
respect to the beneficial owner of funds
or assets in a payable-through account,
would not apply.

2. Definition of Legal Entity Customer

While the ANPRM sought comment
on whether certain legal entity
customers should be exempt from the
beneficial ownership requirement, it did
not include a discussion of the scope of
the definition of legal entity customer,
which is also relevant to the notion of
the exemptions. FinCEN proposes to
define legal entity customers to include
corporations, limited liability
companies, partnerships or other similar
business entities (whether formed under
the laws of a state or of the United
States or a foreign jurisdiction), that
open a new account after the
implementing date of the regulation.
FinCEN would interpret this to include
all entities that are formed by a filing
with the Secretary of State (or similar
office), as well as general partnerships
and unincorporated nonprofit
associations. It does not include trusts
other than those that might be created
through a filing with a state (e.g.,
statutory business trusts).

3. Exemptions and Exclusion From the
Beneficial Ownership Requirement

Many commenters strongly
recommended that, at a minimum, any
customer exempt from identification
under the CIP rules should also be
exempt from the beneficial ownership
requirement. The commenters noted
that a contrary approach would
effectively nullify the CIP exemption
since a financial institution would be
unable to identify a beneficial owner
without first identifying the customer.
Many commenters recommended that
other customers should also be exempt
if they are well-regulated or otherwise
present a low money laundering risk.
The proposed rule incorporates a
number of these suggestions by
exempting all types of entities that are
exempt from CIP, as well as allowing for
other specific exemptions.

a. Customers Exempt From CIP

FinCEN proposes to exempt from the
beneficial ownership requirement those
types of entities that are exempt from
the customer identification
requirements under the CIP rules.3?

31 Although we propose to include the types of
entities exempted from the CIP requirements, the
exemption proposed for this rule would not cover
all the entities included in the exemption from the
CIP requirements. This is because FinCEN does not
propose to include an exemption for legal entities
with existing accounts that open new accounts after
the implementation date of the rule. The inclusion

Those types of entities include, but are
not limited to, financial institutions
regulated by a federal functional
regulator (i.e., federally regulated banks,
brokers or dealers in securities, mutual
funds, futures commission merchants
and introducing brokers in
commodities), publicly held companies
traded on certain U.S. stock exchanges,
domestic government agencies and
instrumentalities and certain legal
entities that exercise governmental
authority.32 These exemptions are
incorporated into the proposed
beneficial ownership requirement by
excluding these entities from the
definition of “legal entity customer,”
which corresponds to how these entities
are exempted from CIP (i.e., by
excluding them from the definition of
“customer’’).33 Consequently, the
definition of “legal entity customer” for
purposes of the beneficial ownership
requirement excludes all the same types
of entities as the definition of
“customer” for purposes of the CIP
rules, including exclusions based on
guidance issued by FinCEN and the
federal functional regulators with regard
to the applicability of the CIP rules. For
example, where previous guidance has
clarified who a “customer” is in a
particular relationship, that same
analysis would generally apply in
determining whether an entity is a
“‘legal entity customer” for purposes of
the proposed beneficial ownership
requirement.34

of such an exemption would parallel the exemption
in the CIP requirements per the definition of
“customer.” See, e.g. 31 CFR 1020.100(c)(2)(iii) and
1023.100(d)(2)(iii). However, FinCEN believes that
such an approach would not serve the purposes of
the present rule. In situations where a legal entity
is opening an account in addition to a previously
existing account, the new requirement will apply.
If the pre-existing account pre-dates the
implementation date of the rule, the financial
institution will need to obtain the certification
form. If the pre-existing account was established
after the implementation date, it may be reasonable
for a financial institution to rely on the certification
obtained when opening the first account in some
circumstances. In other circumstances, collection of
an additional certificate may be necessary. The
likelihood of change in beneficial ownership since
the time of the previous account opening would be
a key factor in a financial institution’s approach to
the requirement.

32 See, e.g., 31 CFR 1020.100(c)(2)(i).

33 See, e.g., 31 CFR 1020.100(c)(2)(ii).

34 See, e.g., FinCEN Guidance, FIN-2007-G001,
Application of the Customer Identification Program
Rule to Futures Commission Merchants Operating
as Executing and Clearing Brokers in Give-Up
Arrangements (April 20, 2007), available at http://
www.fincen.gov/statutes_regs/guidance/html/cftc_
fincen_guidance.html; FinCEN Guidance, FIN—
2006—G004, Frequently Asked Question Regarding
Customer Identification Programs for Futures
Commission Merchants and Introducing Brokers (31
CFR 103.123 (February 14, 2006)), available at
http://www.fincen.gov/statutes_regs/guidance/
html/futures_omnibus_account_qa_final.html;

b. Additional Exemptions for Certain
Legal Entity Customers

In addition to incorporating
exemptions applicable to the CIP rules,
and consistent with various suggestions
provided in the comment letters,
FinCEN proposes that the following
entities also be exempt from the
beneficial ownership requirement when
opening a new account because their
beneficial ownership information is
generally available from other credible
sources:

¢ An issuer of a class of securities
registered under Section 12 of the
Securities Exchange Act of 1934 or that
is required to file reports under Section
15(d) of that Act;

¢ Any majority-owned domestic
subsidiary of any entity whose
securities are listed on a U.S. stock
exchange;

e An investment company, as defined
in Section 3 of the Investment Company
Act of 1940, that is registered with the
SEC under that Act;

e An investment adviser, as defined
in Section 202(a)(11) of the Investment
Advisers Act of 1940, that is registered
with the SEC under that Act;

¢ An exchange or clearing agency, as
defined in Section 3 of the Securities
Exchange Act of 1934, that is registered
under Section 6 or 17A of that Act;

¢ Any other entity registered with the
Securities and Exchange Commission
under the Securities and Exchange Act
of 1934.

e A registered entity, commodity pool
operator, commodity trading advisor,
retail foreign exchange dealer, swap
dealer, or major swap participant, each
as defined in section 1a of the
Commodity Exchange Act, that is
registered with the CFTG;

¢ A public accounting firm registered
under section 102 of the Sarbanes-Oxley
Act; and

e A charity or nonprofit entity that is
described in Sections 501(c), 527, or
4947(a)(1) of the Internal Revenue Code
of 1986, that has not been denied tax
exempt status, and that is required to
and has filed the most recently required
annual information return with the
Internal Revenue Service.

FinCEN notes that exempting these
entities from the beneficial ownership

Interagency Interpretive Guidance on Customer
Identification Program Requirements under Section
326 of the USA PATRIOT Act at Question 9 (April
28, 2005), available at http://www.fincen.gov/
statutes_regs/guidance/html/faqsfinalciprule.html;
Guidance from the Staffs of the Department of the
Treasury and the U.S. Securities and Exchange
Commission, Question and Answer Regarding the
Broker-Dealer Customer Identification Program Rule
(31 CFR 103.122) (October 1, 2003), available at
http://www.fincen.gov/statutes_regs/guidance/
html/20031001.html.


http://www.fincen.gov/statutes_regs/guidance/html/futures_omnibus_account_qa_final.html
http://www.fincen.gov/statutes_regs/guidance/html/futures_omnibus_account_qa_final.html
http://www.fincen.gov/statutes_regs/guidance/html/cftc_fincen_guidance.html
http://www.fincen.gov/statutes_regs/guidance/html/cftc_fincen_guidance.html
http://www.fincen.gov/statutes_regs/guidance/html/cftc_fincen_guidance.html
http://www.fincen.gov/statutes_regs/guidance/html/faqsfinalciprule.html
http://www.fincen.gov/statutes_regs/guidance/html/faqsfinalciprule.html
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requirement does not necessarily imply
that they all present a low risk of money
laundering or terrorist financing. For
example, a charity may present a high
risk of terrorist financing and therefore
require additional due diligence.
However, charities are exempt because
the legal structure of a charity as a tax
exempt organization does not create a
beneficial ownership interest in the
sense discussed above. Rather the
primary interests created by a charitable
structure include donors, board
oversight and management, employees,
and beneficiaries. Under such a
structure, board oversight is akin to
ownership, and management is akin to
control. In order to obtain and maintain
such a legal structure under the tax code
the charity must report and annually
update its donors, board and
management to the Internal Revenue
Service. Such reports must be publicly
available.35

c. Existing and New Customers

FinCEN also sought comment on
whether and how a beneficial
ownership requirement should apply to
customers of financial institutions
where such relationships have been
established prior to the implementation
date of this rule. Financial institutions
noted that a requirement to “look back”
to obtain beneficial ownership
information from existing customers
would be a substantial burden. FinCEN
proposes that the beneficial ownership
requirement will apply only with
respect to legal entity customers that
open new accounts going forward from
the date of implementation. Thus, the
definition of ““legal entity customer” is
limited to legal entities that open a new
account after the implementation date.
Although FinCEN is not proposing a
prescriptive rule requiring financial
institutions to look back and obtain
beneficial ownership information for
pre-existing accounts, we are aware that,
as a matter of practice, financial
institutions may also consider
identifying beneficial owners of existing
customers when updating customer
information on a risk basis, as discussed
more fully below.36

4. Trusts

Several comments described potential
challenges in applying a beneficial

35 See Public Disclosure and Availability of
Exempt Organizations Returns and Applications:
Documents Subject to Public Disclosure, available
at http://www.irs.gov/Charities-&-Non-Profits/
Public-Disclosure-and-Availability-of-Exempt-
Organizations-Returns-and-Applications:-
Documents-Subject-to-Public-Disclosure.

36 See the discussion in Section IIL.d of this
notice, entitled “Ongoing Monitoring.”

ownership requirement to a customer
that is a trust. There are many types of
trusts. While a small proportion may fall
within the scope of the proposed
definition of legal entity customer (e.g.,
statutory trusts), most will not. Unlike
the legal entity customers that are
subject to the proposed beneficial
ownership requirement (corporations,
limited liability companies, etc.), a trust
is generally a contractual arrangement
between the person who provides the
funds and specifies the trust terms (i.e.,
the settlor or grantor) and the person
with control over the funds (i.e., the
trustee) for the benefit of those who
benefit from the trust (i.e., the
beneficiaries). This arrangement does
not generally require the approval by or
other action of a state to become
effective. FinCEN notes that in order to
engage in the business of acting as a
fiduciary it is necessary for a trust
company to be federally- or state-
chartered. As the comments noted,
identifying a “beneficial owner” among
the parties to such an arrangement for
AML purposes, based on the proposed
definition of beneficial owner, would
not be practical. At this point, FinCEN
is choosing not to impose this
requirement. In this context we note
that, although the trust is defined in the
CIP rules as the financial institution’s
customer, the signatory on the account
will necessarily be the trustee, who is
required by law to control the trust
assets (including financial institution
accounts) and to know the beneficiaries
(by name or class) and act in their best
interest. Therefore, in the context of an
investigation, law enforcement would
be able to obtain from the financial
institution a point of contact required by
law to have information about relevant
individuals associated with the trust.

The decision not to propose specific
requirements in the context of trusts
does not mean, however, that FinCEN
necessarily considers trusts to pose a
reduced money laundering or terrorist
financing risk relative to the business
entities included within the definition
of “legal entity customer.” Through its
outreach, FinCEN learned that, in
addition to identifying and verifying the
identity of the trust for purposes of CIP,
financial institutions generally also
identify and verify the identity of the
trustee, who would necessarily have to
open the account for the trust. In
addition, guidance for banks provides
that “in certain circumstances involving
revocable trusts, the bank may need to
gather information about the settlor,
grantor, trustee, or other persons with
the authority to direct the trustee, and
who thus have authority or control over

the account, in order to establish the
true identity of the customer.” 37 In
other words, given the variety of
possible trust arrangements and the
number of persons who may have roles
in them, financial institutions are
already taking a risk-based approach to
collecting information with respect to
various persons for the purpose of
knowing their customer. FinCEN
expects financial institutions to
continue these practices as part of their
overall efforts to safeguard against
money laundering and terrorist
financing, and will consider additional
rulemaking or guidance to strengthen or
clarify this expectation.

5. Intermediated Account Relationships
and Pooled Investment Vehicles

The ANPRM sought comment on
whether and how a beneficial
ownership requirement should be
applied to accounts held by
intermediaries on behalf of third parties.
An intermediary generally refers to a
customer that maintains an account for
the primary benefit of others, such as
the intermediary’s own underlying
clients. For example, certain
correspondent banking relationships
may involve intermediation whereby
the respondent bank of a correspondent
bank acts on behalf of its own clients.
Intermediation is also very common in
the securities and derivatives industries.
For example, a broker-dealer may
establish omnibus accounts for a
financial intermediary (such as an
investment adviser) that, in turn,
establishes sub-accounts for the
intermediary’s clients, whose
information may or may not be
disclosed to the broker-dealer. An issue
raised in the comments, especially those
from the securities and derivatives
industries, is whether a financial
institution would be required to identify
the intermediary’s own underlying
clients or their beneficial owners. This
issue is distinct from whether a
financial institution must identify the
beneficial owners of the intermediary
(i.e., the direct customer), which would
be the case unless the intermediary is
exempt under one of the specific
exemptions described above.

Commenters cautioned that a
requirement to identify an
intermediary’s underlying clients or
their beneficial owners could have
significant detrimental consequences to
the efficiency of the U.S. financial
markets, because it would require
financial institutions to modify
longstanding practices. They suggested
that, consistent with existing CIP

37 FFIEC BSA Exam/AML Manual at 286—87.
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guidance related to certain
intermediated relationships, a beneficial
ownership requirement should apply
only with respect to a financial
institution’s immediate customer, the
intermediary, and not the intermediary’s
underlying clients.

FinCEN is concerned about the illicit
finance risks posed by underlying
clients of intermediary customers
because of the lack of insight a financial
institution has into those clients and
their activities. However, FinCEN
recognizes that this risk may be more
effectively managed through other
means. These would include proper
customer due diligence conducted by
financial institutions on their direct
customers who serve as intermediaries,
and appropriate regulation of the
intermediaries themselves.38 Therefore,
for purposes of the beneficial ownership
requirement, if an intermediary is the
customer, and the financial institution
has no CIP obligation with respect to the
intermediary’s underlying clients
pursuant to existing guidance, a
financial institution should treat the
intermediary, and not the intermediary’s
underlying clients, as its legal entity
customer.

Existing FinCEN guidance related to
CIP practices is applicable in
determining a financial institution’s
beneficial ownership obligations in
these circumstances. For example, a
broker-dealer that appropriately
maintains an omnibus account for an
intermediary, under the conditions set
forth in the 2003 Omnibus Guidance for
Broker-Dealers,3° may treat the
intermediary, and not the underlying
clients, as its legal entity customer for
purposes of the beneficial ownership
requirement.4% Pursuant to a clearing

38 FinCEN recognizes that some such
intermediary entities are already subject to BSA
requirements, while others or not. FinCEN
continues to consider which additional entities may
need to be brought within the scope of the FinCEN’s
regulations.

39 Guidance from the Staffs of the Department of
the Treasury and the U.S. Securities and Exchange
Commission, Question and Answer Regarding the
Broker-Dealer Customer Identification Program
Rule (31 CFR 103.122) (October 1, 2003), available
at http://www.fincen.gov/statutes_regs/guidance/
html/20031001.html.

40 See also Guidance from the Staffs of the
Department of the Treasury and the U.S.
Commodity Futures Trading Commission,
Frequently Asked Question regarding Customer
Identification Programs for Futures Commission
Merchants and Introducing Brokers (31 CFR
103.123), available at http://www.fincen.gov/
statutes_regs/guidance/html/futures_omnibus_
account qa_final.html; FinCEN Guidance, FIN—
2006-G009, Application of the Regulations
Requiring Special Due Diligence Programs for
Certain Foreign Accounts to the Securities and
Futures Industries (May 10, 2006), available at
http://www.fincen.gov/statutes_regs/guidance/
html/312securities_futures_guidance.html. FinCEN

agreement that allocates functions in the
manner described in the 2008 No-
Action Position Respecting Broker-
Dealers Operating Under Fully
Disclosed Clearing Agreements
According to Certain Functional
Allocations,*! only the introducing firm
would be obligated to obtain beneficial
ownership information of the customers
introduced to the clearing firm.
Similarly, based on guidance issued to
the futures industry in the context of
give-up arrangements, because the
clearing broker, and not the executing
broker, has a formal relationship with
its customer, only the clearing broker
would be responsible for obtaining
beneficial ownership information
regarding the underlying customer.42
Notwithstanding the foregoing,
consistent with other elements of CDD,
a financial institution’s AML program
should contain risk-based policies,
procedures, and controls for assessing
the money laundering risk posed by
underlying clients of a financial
intermediary, for monitoring and
mitigating that risk, and for detecting
and reporting suspicious activity. While
a financial intermediary’s underlying
clients may not be subject to the
beneficial ownership requirement, a
financial institution would nonetheless
be obligated to monitor for and report
suspicious activity associated with
intermediated accounts, including
activity related to underlying clients.
FinCEN understands that this is
consistent with current industry
practice. As multiple comments noted,
securities and derivatives firms
generally monitor activity in
intermediated accounts and follow up
on an event-driven basis, with such
follow-up potentially including asking
questions about the underlying owners
of assets after detection of possible
suspicious activity.#3 Such practice is
also consistent with the third and fourth
elements of the CDD requirements

also notes that in such circumstances, the
intermediary itself may be exempt from the
beneficial ownership requirement if it satisfies one
of the specific exemptions.

41 FinCEN Guidance, FIN-2008—-G002, Customer
Identification Program Rule No-Action Position
Respecting Broker-Dealers Operating Under Fully
Disclosed Clearing Agreements According to
Certain Functional Allocations (March 4, 2008),
available at http://www.fincen.gov/statutes_regs/
guidance/html/fin-2008-g002.html.

42FinCEN Guidance, FIN-2007-G001,
Application of the Customer Identification Program
Rule to Future Commission Merchants Operating as
Executing and Clearing Brokers in Give-Up
Arrangements (April 20, 2007), available at http://
www.fincen.gov/statutes_regs/guidance/html/cftc_
fincen_guidance.html.

43 See, e.g., letter from SIFMA dated June 8, 2012
at 7, available at http://www.sifma.org/issues/
item.aspx?id=8589938990.

described below. FinCEN thus expects
financial institutions to continue
engaging in this practice.

Several comments, particularly from
the securities and futures industries,
also highlighted the potential challenges
associated with identifying beneficial
owners of non-exempt pooled
investment vehicles, such as hedge
funds, whose ownership structure may
continuously fluctuate.44 The comments
noted that identifying beneficial owners
of these entities based on a percentage
ownership threshold may create
unreasonable operational challenges for
the purpose of obtaining information
that may only be accurate for a limited
period of time.

FinCEN is considering whether
nonexempt pooled investment vehicles
that are operated or advised by financial
institutions that are proposed to be
exempt, should also be exempt from this
requirement. Additionally, in the event
that such institutions are not exempt,
FinCEN is considering whether covered
financial institutions should only be
required to identify beneficial owners of
such non-exempt pooled investment
vehicles 45 under the control prong of
the “‘beneficial owner” definition, as
opposed to both the ownership prong
and control prong, in order to alleviate
the operational and logistical difficulties
that would be associated with
complying with the ownership prong.
FinCEN is also considering whether
such an approach, if adopted, may best
be addressed through inclusion of such
vehicles within the scope of the rule
with subsequent guidance or a specific
exemption or exception from the
application of the ownership prong of
the requirement. FinCEN believes this

44 For purposes of this discussion, a “non-exempt
pooled investment vehicle”” means (i) any company
that would be an investment company as defined
in Section 3(a) of the Investment Company Act of
1940, but for the exclusion provided by either
Section 3(c)(1) or Section 3(c)(7) of that Act; or (ii)
any commodity pool under section 1a(10) of the
Commodity Exchange Act (CEA) that is operated by
a commodity pool operator registered with the
CFTC under Section 4m of the CEA.

45 See, e.g., Securities Industry and Financial
Markets Association (SIFMA) Anti-Money
Laundering and Financial Crimes Committee, Anti-
Money Laundering Suggested Due Diligence
Practices for Hedge Funds (2009), available at
http://www.sifma.org/uploadedfiles/issues/legal,
compliance_and_administration/anti-money_
laundering_compliance/issues_anti-
money%20laundering_suggested %20due %20
diligence % 20practices % 20for% 20hedge % 20
funds.pdf; Securities Industry Association Anti-
Money Laundering Committee, Suggested Practices
for Customer Identification Programs, § 3.9,
available at http://www.sifma.org/uploadedfiles/
issues/legal,_compliance_and_administration/anti-
money_laundering_compliance/issues_anti-
money%20laundering suggested%20practices
% 20for% 20customer % 20identification
% 20programs.pdf.
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approach may sufficiently balance
benefit with burden given the unique
ownership structure of pooled
investment vehicles.

6. Verification of Beneficial Owners
a. Standard Certification Form

At the public hearings, participants
discussed the efficacy of having a
certification form that would
standardize collection of beneficial
ownership information and permit
reliance on the information provided.
FinCEN believes that providing such a
form would promote consistent
practices and regulatory expectations,
significantly reduce compliance burden,
and preserve the benefits of obtaining
the information. A standard form would
also promote a uniform customer
experience across U.S. financial sectors.
This was of particular concern to
representatives from financial
institutions with practices that exceed
existing regulatory requirements, which
noted that they often lose customers to
institutions with less rigorous
standards.

Accordingly, FinCEN proposes that a
financial institution must satisfy the
requirement to identify beneficial
owners by obtaining, at the time a new
account is opened, the standard
certification form attached hereto as
Appendix A. To promote consistent
customer expectations and
understanding, the form in Appendix A
plainly describes the beneficial
ownership requirement and the
information sought from the individual
opening the account on behalf of the
legal entity customer. To facilitate
reliance by financial institutions, the
form also requires the individual
opening the account on behalf of the
legal entity customer to certify that the
information provided on the form is true
and accurate to the best of his or her
knowledge. This certification is also
helpful for law enforcement purposes in
demonstrating unlawful intent in the
event the individual completing the
form knowingly provides false
information.

b. Verification of Beneficial Owners

The ANPRM sought comment on
whether and how financial institutions
could verify beneficial ownership
information provided by customers. As
described in the ANPRM, verification
could have two meanings. One meaning
would require verifying the identity of
an individual identified as a beneficial
owner (i.e., to verify the existence of the
identified beneficial owner by
collecting, for example, a driver’s
license or other similar identification

document). The second possible
meaning would require financial
institutions to verify that an individual
identified as a beneficial owner is in fact
a beneficial owner (i.e., to verify the
status of an individual as a beneficial
owner).

Many comments cautioned that a
requirement to verify the status of a
beneficial owner would be prohibitively
costly and impracticable in many
circumstances. They recommended that
financial institutions be permitted to
rely on information provided by the
customer. With respect to verifying the
identity of a beneficial owner,
participants at the public hearings
generally acknowledged that this would
be a manageable task so long as the
verification procedures are comparable
to current CIP requirements. Many
participants further agreed that
verification of identity would
substantially improve the credibility of
the beneficial ownership information
collected. In addition, law enforcement
has indicated that verification of
identity would also facilitate
investigations, even if the verified
individual is not the true beneficial
owner because of the ability to locate
and investigate that person.

In light of these considerations,
FinCEN is not proposing to require that
financial institutions verify the status of
a beneficial owner. Financial
institutions may rely on the beneficial
ownership information provided by the
customer on the standard certification
form. FinCEN believes this addresses a
key concern raised by the private sector
about the burden and costs associated
with a beneficial ownership
requirement.

For verifying the identity of a
beneficial owner, FinCEN proposes that
financial institutions verify the identity
using existing risk-based CIP practices.
As such, the proposed rule provides that
a financial institution must implement
risk-based procedures to verify the
identity of each beneficial owner
according to procedures that comply
with the CIP requirements to verify the
identity of customers that are natural
persons. Therefore, a financial
institution may verify the identity of a
beneficial owner using documentary or
non-documentary methods, as it deems
appropriate under its procedures for
verifying the identity of customers that
are natural persons. These procedures
should enable the financial institution
to form a reasonable belief that it knows
the true identity of the beneficial owner
of each legal entity customer. A
financial institution must also include
procedures for responding to
circumstances in which it cannot form

a reasonable belief that it knows the true
identity of the beneficial owner, as
described under the CIP rules. Because
these practices are already well-
established and understood at covered
financial institutions, FinCEN expects
that these institutions will leverage
existing compliance procedures.

7. Updating Beneficial Ownership
Information

Many financial institutions sought
clarity as to whether they would be
required to update or refresh
periodically the beneficial ownership
information obtained under this rule.
FinCEN is not proposing such a
requirement but notes that, as a general
matter, a financial institution should
keep CDD information, including
beneficial ownership information, as
current as possible and update as
appropriate on a risk-basis. For
example, a financial institution may
determine that updating beneficial
ownership information is appropriate
after a customer has been identified as
engaging in suspicious activity or
exhibits other red flags, which FinCEN
believes is generally consistent with
existing practice for updating other
customer information.

Factors that may be relevant in
considering whether and when to
update beneficial ownership
information could include the type of
business engaged in by the legal entity
customer, changes in business
operations or management of which the
financial institution becomes aware,
indications of possible misuse of a shell
company in the account history, or
changes in address or signatories on the
account. As some financial institutions
currently update CIP information at
periodic intervals based on risk or when
updating other customer information as
part of routine account maintenance,
financial institutions may consider
updating beneficial ownership
information on a similar basis. Each
financial institution’s policies and
procedures should be based on its
assessment of risk and tailored to,
among other things, its customer base
and products and services offered. In
addition, financial institutions should
update beneficial ownership
information in connection with ongoing
monitoring, as described below in the
Section I1I.d “Ongoing Monitoring.”

8. Reliance

Some comments requested that
FinCEN extend the reliance provisions
in the CIP rules to the beneficial
ownership requirement. In general, a
financial institution may rely upon
another financial institution to conduct
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CIP with respect to shared customers,
provided that: (i) Such reliance is
reasonable; (ii) the other financial
institution is subject to an AML program
rule and is regulated by a federal
functional regulator, and (iii) the other
financial institution enters into a
contract and provides annual
certifications regarding its AML
program and CIP requirements.46
Similarly, FinCEN proposes to permit
such reliance for purposes of complying
with the beneficial ownership
requirement, including obtaining the
certification form required under the
proposed rule. Existing guidance with
respect to whether a financial
institution can rely on another financial
institution to conduct CIP with respect
to shared customers also would apply
for the purposes of complying with the
beneficial ownership requirement.4” As
was the case with the CIP rules, a
covered financial institution will not be
held responsible for the failure of the
relied-upon financial institution to
adequately fulfill the covered financial
institution’s beneficial ownership
responsibilities, provided it can
establish that its reliance was reasonable
and that it has obtained the requisite
contracts and certifications.

C. Understanding the Nature and
Purpose of Customer Relationships

The third element of CDD requires
financial institutions to understand the
nature and purpose of customer
relationships in order to develop a
customer risk profile.48 Many comments
questioned whether such information is
helpful for detecting suspicious activity,
and expressed concern that financial
institutions would be required to
demonstrate compliance by formalizing
this element in their policies and
procedures. They suggest that it should
not become a required question that
must be asked of each customer during
the account opening process, so long as
it is understood by the financial
institution.

FinCEN understands that it is
industry practice to gain an
understanding of a customer in order to
assess the risk associated with that
customer to help inform when the
customer’s activity might be considered
“suspicious.” FinCEN does not intend

46 See, e.g., 31 CFR 1020.220(a)(6).

47 See, e.g., CFTC letter No. 05-05 (March 14,
2005) (FCMs and IBs are permitted to rely on CTAs
to conduct CIP in certain circumstances).

48 The ANPRM characterized this third element as
“understand[ing] the nature and purpose of the
account and expected activity associated with the
account for the purpose of assessing the risk and
identifying and reporting suspicious activity.” 77
FR 13050.

for this element to necessarily require
modifications to existing practice or
customer onboarding procedures, and
does not expect financial institutions to
ask each customer for a statement as to
the nature and purpose of the
relationship or to collect information
not already collected pursuant to
existing requirements. Rather, the
amendment to the AML program rule
that incorporates this element is
intended to clarify existing expectations
for financial institutions to understand
the relationship for purposes of
identifying transactions in which the
customer would not normally be
expected to engage. Identifying such
transactions is a critical and necessary
aspect of complying with the existing
requirement to report suspicious
activity and maintain an effective AML
program.

FinCEN intends for this amendment
to be consistent with existing rules and
related guidance. For example, the
requirement for financial institutions to
report suspicious activity requires that
they file a report on a transaction that,
among other things, has ‘“no business or
apparent lawful purpose or is not the
sort in which the particular customer
would normally be expected to
engage.” 49 In the context of depository
institutions, it is well understood that
‘‘a bank should obtain information at
account opening sufficient to develop
an understanding of normal and
expected activity for the customer’s
occupation or business operations.” 50
This is also true in other contexts.>?
FinCEN intends for this proposed CDD
element to be consistent with these
types of expectations.

FinCEN believes that in some
circumstances an understanding of the
nature and purpose of a customer
relationship can also be developed by
inherent or self-evident information
about the product or customer type, or
basic information about the customer.
FinCEN recognizes that inherent
information about a customer
relationship, such as the type of
customer, the type of account opened,
or the service or product offered, may be

4931 CFR 1020.320(a)(2)(iii); see also
§§1023.320(a)(2)(iii), 1024.320(a)(2)(iii), and
1026.320(a)(2)(iii).

50BSA/AML Manual at *64.

51 See, e.g., CFTC Regulation 1.37(a)(1) and NFA
Compliance Rule 2—-30 which require futures
commission merchants and introducing brokers to
obtain certain information from individuals and
other unsophisticated customers during the
onboarding process and to verify annually whether
the information continues to be materially accurate.
Although these requirements are intended to
address the inherent risks of trading futures and the
need for adequate risk disclosure, this information
could be relevant for understanding the nature and
purpose of such customer relationships.

sufficient to understand the nature and
purpose of the relationship. Obtaining
basic information about the customer,
such as annual income, net worth,
domicile, or principal occupation or
business, may similarly be relevant
depending on the facts and
circumstances.52 In addition,
longstanding customers of a financial
institution may have a robust history of
activity that could also be highly
relevant in understanding future
expected activity for purposes of
detecting aberrations. At the same time,
FinCEN recognizes that certain financial
institutions, such as securities and
futures firms, often maintain accounts
in which expected activity can vary
significantly over time based on
numerous factors, and that prior
transaction history or information
obtained from the client upon account
opening may not be a reliable indicator
of future conduct. Each case depends on
the facts and circumstances unique to
the financial institution and its
customers.

Accordingly, FinCEN believes that
financial institutions should already be
satisfying this element by complying
with the requirement to report
suspicious activity, as this element is an
essential step in the process of
identifying such activity. In addition,
because this is a necessary step to
identifying and reporting suspicious
activities, which obligation applies to
all “transactions . . . conducted or
attempted by, at or through” the covered
financial institution, its scope should
not be limited to “customers” for
purposes of the CIP rules, but rather
should extend more broadly to
encompass all accounts established by
the institution.53

D. Ongoing Monitoring

The fourth element of CDD requires
financial institutions to conduct
ongoing monitoring for the purpose of
maintaining and updating customer
information and identifying and
reporting suspicious activity.5¢ As with

52The BSA/AML Manual also notes that an
understanding of normal and expected activity for
the customer’s occupation or business operations
may be “‘based on account type or customer
classification.” BSA/AML Manual at 64.

53 See, e.g., 31 CFR 1020.100(a) and (c), which
note that the definitions, and exemptions, for
account and customer apply in the context of CIP.
Within the context of CDD, “customer relationship”
is a broader term, not subject to the exemptions
referenced in definitions used for CIP.

54 By comparison, the ANPRM suggested that
‘“consistent with its suspicious activity reporting
requirements, covered financial institutions shall
establish and maintain appropriate policies,
procedures, and processes for conducting on-going
monitoring of all customer relationships, and

Continued
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the third element, FinCEN intends for
this element to be consistent with a
financial institution’s current suspicious
activity reporting 5° and AML program
requirements. A financial institution
required to have an AML program must,
among other things, develop internal
policies, procedures and controls to
assure compliance with the BSA,%6
including the SAR requirements. As a
practical matter, compliance with these
obligations implicitly requires financial
institutions to conduct ongoing
monitoring. The BSA/AML Manual
notes that the internal controls of a
bank’s AML Program should “provide
sufficient controls and monitoring
systems for timely detection and
reporting of suspicious activity.”” 57
Similarly, under rules promulgated by
the Financial Industry Regulatory
Authority (FINRA), a broker-dealer’s
AML program shall include policies and
procedures that can be reasonably
expected to detect and cause the
reporting of transactions required under
31 U.S.C. 5318(g) and the implementing
regulations thereunder.58 Codifying
these supervisory and regulatory
expectations as explicit requirements
within FinCEN’s AML program
requirements is necessary to make clear
that the minimum standards of CDD
include ongoing monitoring of all
transactions by, at, or through the
financial institution.

Some commenters expressed
confusion as to whether this fourth
element would impose a categorical
requirement to periodically update, or
“refresh,” customer information that
was obtained during the account
opening process, including beneficial
ownership information. This element
does not impose such a categorical
requirement. Rather, the requirement

additional CDD as appropriate based on such
monitoring for the purpose of the identification and
reporting of suspicious activity.” 77 FR 13053.

55 Under the suspicious activity reporting rules, a
financial institution must report, among other
things, a transaction that: (i) Involves funds derived
from illegal activity or is conducted to hide or
disguise funds or assets derived from illegal activity
as part of a plan to violate or evade any federal law
or regulation or to avoid any federal transaction
reporting requirement; (ii) is designed to evade any
requirements of the BSA or its implementing
regulations; or (iii) has no business or apparent
lawful purpose or is not the sort in which the
particular customer would normally be expected to
engage, and the financial institution knows of no
reasonable explanation for the transaction after
examining the available facts, including the
background and possible purpose of the transaction.
31 CFR 1020.320(a)(2)(i)—(iii); 31 CFR
1023.320(a)(2)(i)—(iii); 31 CFR 1024.320(a)(2)(i)-(iii);
31 CFR 1026.320(a)(2)(i)—(iii).

56 See, e.g., 31 U.S.C. 5318(h)(1); 12 U.S.C.
1818(s)(1); 31 CFR 1020.210.

57 BSA/AML Manual at 33-34.

58 FINRA Rule 3310.

that the financial institution “conduct
ongoing monitoring to maintain and
update customer information” means
that, when in the course of monitoring
the financial institution becomes aware
of information relevant to assessing the
risk posed by a customer, it is expected
to update the customer’s relevant
information accordingly.5? FinCEN
understands that industry practice
generally involves using activity data to
inform what types of transactions might
be considered ‘“normal” or
“suspicious.” Furthermore, FinCEN
understands that information that might
result from monitoring could be relevant
to the assessment of risk posed by a
particular customer. The proposed
requirement to update a customer’s
profile as a result of ongoing monitoring
(including obtaining beneficial
ownership information for existing
customers on a risk basis), is different
and distinct from a categorical
requirement to update or refresh the
information received from the customer
at the outset of the account relationship
at prescribed periods, as was noted in
the discussion of existing customers set
forth in Section II.b of this proposal.

Because financial institutions are
already implicitly required to engage in
ongoing monitoring, FinCEN expects
that financial institutions would satisfy
the fourth element of CDD by
continuing their current monitoring
practices, consistent with existing
guidance and regulatory expectations.60
FinCEN reiterates that all elements of
CDD discussed in this proposal are
minimum standards and should not be
interpreted or construed as lowering,
reducing or limiting the expectations
established by the appropriate federal
functional regulator. Finally, as noted
above with respect to the obligation to
understand the nature and purpose of
customer relationships, monitoring is
also a necessary element of detecting
and reporting suspicious activities, and
as such must apply not only to
“customers” for purposes of the CIP
rules, but more broadly to all account
relationships maintained by the covered
financial institution.

59 See, e.g., BSA/AML Manual at 64 (“CDD
processes should include periodic risk-based
monitoring of the customer relationship to
determine whether there are substantive changes to
the original CDD information (e.g., change in
employment or business operations).”).

60 See, e.g., BSA/AML Manual at 67-85
(“Suspicious Activity Reporting—Overview”’);
NFA’s Interpretive Notice accompanying NFA
Compliance Rule 2-9 (FCMs and IBs must train
appropriate staff to monitor cash activity and
trading activity in order to detect unusual
transactions).

E. Rule Timing and Effective Date

Financial institutions have requested
sufficient time to implement any new
CDD requirements. Specifically, to
manage costs, financial institutions
requested sufficient time to incorporate
these requirements into cyclical updates
of their systems and processes. FinCEN
believes that the two CDD requirements
set forth in this proposal will not in fact
require covered financial institutions to
perform any additional activities or
operations, although it may necessitate
revisions to written policies and
procedures. FinCEN also recognizes that
financial institutions will be required to
modify existing customer onboarding
processes to incorporate the beneficial
ownership requirement, and therefore
proposes an effective date of one year
from the date the final rule is issued.

IV. Section-by-Section Analysis

A. Beneficial Ownership Information
Collection

Section 1010.230 Beneficial
Ownership Requirements for Legal
Entity Customers

Section 1010.230(a) General. This
section sets forth the general
requirement for covered financial
institutions to identify the beneficial
owners of each legal entity customer (as
defined).

Section 1010.230(b) Identification and
Verification. In order to identify the
beneficial owner, a covered financial
institution must obtain a certification
from the individual opening the account
on behalf of the legal entity customer (at
the time of account opening) in the form
of Appendix A. The form requires the
individual opening the account on
behalf of the legal entity customer to
identify the beneficial owner(s) of the
legal entity customer by providing the
beneficial owner’s name, date of birth,
address and social security number (for
U.S. persons).61 This information is
consistent with the information required
under the CIP rules for identifying
customers that are natural persons. The
form also requires the individual
opening the account on behalf of the
legal entity customer to certify, to the
best of his or her knowledge, that the
information provided on the form is
complete and correct. Obtaining a
signed and completed form from the
individual opening the account on
behalf of the legal entity customer shall
satisfy the requirement to identify the

61 For foreign persons, the form requires a
passport number and country of issuance, or other
similar identification number.
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beneficial owners under Section
1010.230(a).

This section also requires financial
institutions to verify the identity of the
individuals identified as beneficial
owners on the certification form. The
procedures for verification are to be
identical to the procedures applicable to
an individual opening an account under
the existing CIP rules. Accordingly, the
financial institution must verify a
beneficial owner’s identity using the
information provided on the
certification form (name, date of birth,
address, and social security number (for
U.S. persons), etc.), according to the
same documentary and non-
documentary methods the financial
institution may use in connection with
its customer identification program (to
the extent applicable to customers that
are individuals), within a reasonable
time after the account is opened. A
financial institution must also include
procedures for responding to
circumstances in which it cannot form
a reasonable belief that it knows the true
identity of the beneficial owner, as
described under the CIP rules.62

Section 1010.230(c) Beneficial Owner.
As more fully described above, the
proposed definition of “beneficial
owner” includes two independent
prongs: An ownership prong (clause (1))
and a control prong (clause (2)). A
covered financial institution must
identify each individual under the
ownership prong (i.e., each individual
who owns 25 percent or more of the
equity interests), in addition to one
individual for the control prong (i.e.,
any individual with significant
managerial control). If no individual
owns 25 percent or more of the equity
interests, then the financial institution
may identify a beneficial owner under
the control prong only. If appropriate,
the same individual(s) may be identified
under both criteria.

Section 1010.230(d) Legal Entity
Customer. For purposes of the beneficial
ownership requirement described under
this Section, the proposed rule defines
“legal entity customer” to mean a
corporation, limited liability company,
partnership or similar business entity
(whether formed under the laws of a
state or of the United States or a foreign
jurisdiction), that opens a new account.
The reference to “new account” makes

62 See, e.g., 31 CFR 1020.220(a)(2)(iii). Such
procedures must address (a) when it should not
open an account; (b) the terms under which the
customer may use the account while the institution
attempts to verify the identity of the beneficial
owner; (c) when the institution should close the
account, after attempts to verify the beneficial
owner’s identity have failed; and (d) when it should
file a SAR.

clear that the obligation to identify
beneficial owners under Section
1010.230 applies to legal entity
customers opening new accounts after
the date of rule’s implementation, and
not retrospectively. Previously issued
guidance that clarifies who a customer
is under certain circumstances shall be
instructive to the extent applicable to
the proposed beneficial ownership
requirement.®3

Section 1010.230(e) Covered financial
Institution. This term has the meaning
set forth in 31 CFR 1010.605(e)(1),
which defines the term for purposes of
the regulations implementing Sect 312
of the PATRIOT Act.

Section 1010.230(f) Retention of
Records. A financial institution must
have procedures for maintaining a
record of all information obtained in
connection with identifying and
verifying the beneficial owners under
1010.230(b). These procedures must
include retaining the beneficial
ownership certification form, and any
other related identifying information
collected, for a period of five years after
the date the account is closed. It must
also retain in its records, for a period of
five years after such record is made, a
description of (i) every document relied
on for verification, (ii) any non-
documentary methods and results of
measures undertaken for verification,
and (iii) the resolution of any
substantive discrepancies discovered in
verifying the identification information.
The proposed rule leverages off of
industry familiarity with the
recordkeeping requirements relative to
identifying and verifying the identity of
individual customers under the CIP
rules, and proposes an identical
recordkeeping standard here. This is
with the understanding that identical
standards will help relieve
implementation burden with respect to
the new requirement.

Section 1010.230(g) Reliance on
Another Financial Institution. The
proposed rule permits reliance on
another financial institution under the
same conditions set forth in the
applicable CIP rules.64

63 See, e.g., Interagency Interpretive Guidance on
Customer Identification Program Requirements
under Section 326 of the USA PATRIOT Act at
Question 9 (April 28, 2005), available at http://
www.fincen.gov/statutes_regs/guidance/html/
fagsfinalciprule.html; Guidance from the Staffs of
the Department of the Treasury and the U.S.
Securities and Exchange Commission, Question and
Answer Regarding the Broker-Dealer Customer
Identification Program Rule (31 CFR 103.122)
(October 1, 2003), available at http://
www.fincen.gov/statutes_regs/guidance/html/
20031001.html.

64 See, e.g., 31 CFR 1020.220(a)(6).

B. Amendments to AML Program
Requirements

Overview

FinCEN’s existing AML program
requirements applicable to each type of
covered financial institution are being
amended to ensure alignment between
existing AML requirements and CDD
minimum standards. As described in
Section III above, CDD consists of four
fundamental components. The first
component, customer identification, is
already sufficiently included in the
existing Customer Identification
Program requirements issued jointly by
FinCEN and its regulatory colleagues.
The second component, identification of
the beneficial ownership of legal entity
customers, is proposed as a separate
rule in 31 CFR 1010.230, as outlined
above. The third and fourth components
of CDD—understanding the nature and
purpose of an account and ongoing
monitoring—which have been
understood as necessary facets of other
regulatory requirements, are now being
explicitly included in applicable AML
program rules, as described in more
detail below. Covered financial
institutions are expected to apply these
procedures on a risk-based approach
with respect to the breadth of their
account relationships, consistent with
their obligation to identify and report
suspicious activities.

FinCEN is incorporating these CDD
procedures into the AML program
requirements to make clear that CDD is
a core element of a financial
institution’s policies and procedures to
guard against money laundering.
Furthermore, incorporating these CDD
requirements into the AML program
requirements, which require the AML
program to also comply with the
regulation of its federal functional
regulator governing such programs,
makes clear that a financial institution’s
procedures with respect to these
requirements are subject to examination
and enforcement by the appropriate
federal functional regulator or self-
regulatory organization in a manner
consistent with current supervisory
authorities and expectations. As such,
this proposed rule is not intended to
limit the federal functional regulators’
supervisory role or, where applicable,
its ability to oversee an SRO’s effective
examination and enforcement of BSA
compliance.

Nothing in this proposal is intended
to lower, reduce, or limit the due
diligence expectations of the federal
functional regulators or in any way limit
their existing regulatory discretion. To
clarify this point, this proposal
incorporates the CDD elements on
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nature and purpose and ongoing
monitoring into FinCEN’s existing AML
program requirements, which generally
provide that an AML program is
adequate if, among other things, the
program complies with the regulation of
its federal functional regulator (or,
where applicable, self-regulatory
organization) governing such
programs.®s In addition, the Treasury
Department intends for the
requirements contained in this customer
due diligence and beneficial ownership
proposal to be consistent with, and not
to supersede, any regulations, guidance
or authority of any federal banking
agency, the SEC, the CFTC, or of any
SRO relating to customer identification,
including with respect to the
verification of the identities of legal
entity customers.

The FinCEN AML Program rules (for
banks, securities broker-dealers, mutual
funds, and futures commission
merchants and introducing brokers in
commodities) are also being amended to
ensure that FinCEN’s regulations
explicitly include the existing core
requirements that are currently included
within the AML program rules issued by
the federal functional regulators or their
appointed self-regulatory organizations
(SROs). These existing core pillars,
referenced in 31 U.S.C. 5318(h) as
“minimum” requirements, include: (i)
The development of internal policies,
procedures and controls; (ii) the
designation of a compliance officer; (iii)
an ongoing employee training program;
and (iv) an independent audit program
to test functions. While there are slight
differences in the wording of the
regulatory requirements across the rules
applicable to each industry, FinCEN
considers them to all be the same in
practice at their core. FinCEN sees
utility for industry in having these rules
clearly spelled out in FinCEN’s own
regulations and believes that there is
further utility in making these rules
more uniform, particularly given the
number of industry actors that have
constituent components subject to
multiple rules. FinCEN also
acknowledges, however, that the core
requirements set forth by SROs, as
approved by the federal functional
regulator supervising them, sometimes
include details deemed warranted with

65 See, e.g., 31 CFR 1020.210, which currently
provides: “A financial institution regulated by a
Federal functional regulator that is not subject to
the regulations of a self-regulatory organization
shall be deemed to satisfy the requirements of 31
U.S.C. 5318(h)(1) if it implements and maintains an
anti-money laundering program that complies with

. . the regulation of its Federal functional
regulator governing such programs.” (emphasis
added).

respect to the SROs’ oversight of those
industries. While such detail may not be
included in FinCEN’s rules, FinCEN and
the supervising regulator have
coordinated in the past to ensure that
such rules are consistent with the
purposes of the BSA. There is no intent
in this rulemaking to undermine the
nuances that currently exist with
respect to those rules, and they can be
followed in tandem with rules set forth
here.

Section 1020.210 Anti-Money
Laundering Program Requirements for
Financial Institutions Regulated by a
Federal Functional Regulator, Including
Banks, Savings Associations and Credit
Unions

FinCEN is rewriting its existing AML
program rule to include the existing
core provisions already included in
regulations issued by the relevant
banking agencies and adding to these
core provisions a fifth pillar that
includes the components of CDD
pertaining to understanding the nature
and purpose of customer relationships
and ongoing monitoring, as discussed
above.

Section 1023.210 Anti-Money
Laundering Program Requirements for
Brokers or Dealers in Securities

FinCEN is rewriting its AML program
rule for brokers or dealers in securities
to the include the existing core
requirements already applicable to the
industry and adding to these core
provisions a new pillar that includes the
components of CDD pertaining to
understanding the nature and purpose
of customer relationships and ongoing
monitoring, as discussed above.

FinCEN notes that its proposed AML
program rule for brokers or dealers
differs from the current program rule
issued by FINRA. This is chiefly
because FINRA has included as a pillar
within its AML program rule a
requirement with respect to suspicious
activity reporting. This is different from
the rules issued with respect to other
sectors where the SAR requirement has
been treated separately. FinCEN is not
proposing to incorporate, as FINRA has
done, a SAR reporting requirement as a
separate pillar, as the existing stand-
alone SAR rule within FinCEN’s
regulations is sufficient. However, the
decision to not include this within the
pillars of the FinCEN rule is not meant
to affect its treatment within the FINRA
rule. FinCEN sees no practical
difference in effect as a result of this
difference and is proposing its
amendments to the FinCEN AML
program rule for brokers or dealers in
securities in a manner that is consistent

with its other AML program rules.
FinCEN will continue to engage with
the SEC and FINRA to determine
whether there is a need for, and how,
the FinCEN and FINRA provisions
might be made more consistent with
respect to this particular structural
difference in the regulations.

Section 1024.210 Anti-Money
Laundering Program Requirements for
Mutual Funds

FinCEN is maintaining its existing
AML program rule for mutual funds
with the addition to the core
requirements of a fifth pillar that
includes the components of CDD
pertaining to understanding the nature
and purpose of customer relationships
and ongoing monitoring, as discussed
above.

Section 1026.210 Anti-Money
Laundering Program Requirements for
Futures Commission Merchants and
Introducing Brokers in Commodities

FinCEN is rewriting its AML program
rule for futures commission merchants
and introducing brokers to include the
existing core requirements already
applicable to the industry and adding to
these core provisions a fifth pillar that
includes the components of CDD
pertaining to understanding the nature
and purpose of customer relationships
and ongoing monitoring, as discussed
above.

V. Request for Comments

FinCEN invites comments on all
aspects of the NPRM, and specifically
seeks comments on the following issues:
Definition of Beneficial Owner

FinCEN seeks general comments on
the proposed definition of beneficial
owner, including the inclusion of two
prongs, and whether each prong is
sufficiently clear.

FinCEN seeks comment specifically
on whether the term “equity interests”
in the ownership prong of the proposed
beneficial ownership definition will be
sufficiently understood and clear to
financial institutions and customers.

Definition of Legal Entity Customer

FinCEN seeks comment on the
proposed definition of legal entity
customer, and in particular whether it
provides adequate clarity.

Existing Accounts

FinCEN seeks comment as to whether
FinCEN should extend the proposed
requirement on covered financial
insitutions to collect beneficial
ownership information so that it would
apply retroactively with respect to legal



Federal Register/Vol. 79, No. 149/Monday, August 4, 2014/Proposed Rules

45167

entity accounts established before the
implementation date of a final rule as
well as comment on the potential costs
of such an expansion of the rule.

Proposed Exemptions From the
Beneficial Ownership Rule

FinCEN seeks comment on the
proposed exemptions from the
definition of “legal entity customer,”
including whether the exemptions are
appropriate, whether other exemptions
should be included, and if so, what
exemptions.

Intermediated Accounts

FinCEN seeks comment on whether
the proposed treatment of intermediated
accounts in general is sufficiently clear
to address any issues that may be
expected to arise.

Pooled Investment Vehicles

FinCEN seeks comment specifically
on whether pooled investment vehicles
that are not proposed to be exempt from
the beneficial ownership requirement
but are operated or advised by financial
institutions that are proposed to be
exempt, should also be exempt from the
beneficial ownership requirement, and
if not, whether covered financial
institutions should be required to
identify beneficial owners of such non-
exempt pooled investment vehicles
under only the control prong of the
“beneficial owner” definition, as
opposed to both the ownership prong
and control prong.

Trusts

FinCEN seeks comment on
procedures used by financial
institutions to collect and record
information on trusts during their CDD
process and whether that information is
readily searchable and retrievable and
accessible to law enforcement. FinCEN
seeks comment from law enforcement
regarding the accessibility of
information regarding trusts when
sought from financial institutions and
the value of such information.

Certification Form

FinCEN seeks comment on the
proposed certification form and the
practical ability of financial institutions
to incorporate the form into their
account opening processes. Further,
while FinCEN believes that requiring all
legal entity customers to complete the
same form is useful in promoting clarity
and consistency across the financial
industry, FinCEN seeks comment on
whether financial institutions should be
permitted to obtain the same
information that the form requires
(including the certification from the

individual opening the account on
behalf of the legal entity customer)
through other means, such as an
automated electronic account opening
process.

Verification of Beneficial Owners

FinCEN seeks comment on whether
requiring financial institutions to utilize
existing CIP procedures for verification
of the identity of beneficial owners is
sufficiently clear and is an appropriate
and efficient means for achieving this
objective.

Updating of Beneficial Ownership
Information

FinCEN seeks comment as to whether
setting a mandated timeframe for the
updating of beneficial ownership
information would result in better
information being available on
beneficial ownership than relying on
financial institutions to update the
information in due course, consistent
with the risk-based approach.

Recordkeeping Requirements

FinCEN seeks comment as to whether
requiring recordkeeping procedures
identical to those required with respect
to CIP recordkeeping requirements is a
sufficiently clear and efficient standard
in the context of beneficial ownership
verification information collection.

Understanding the Nature and Purpose
of Customer Relationships and Ongoing
Monitoring

FinCEN seeks comment on whether
the proposed requirements regarding
understanding the nature and purpose
of customer relationships and ongoing
monitoring are sufficiently clear. In this
regard, should FinCEN define any of the
terms used in those proposed
requirements to clarify that such
requirements apply broadly to all
account relationships maintained by
covered financial institutions? Should
FinCEN define the term ‘““customer risk
profile,” or is this term sufficiently
understood by covered financial
institutions? FinCEN also seeks
comment from industry as to whether
there are any covered financial
institutions that have been able to meet
the existing AML program requirements
and SAR requirements without
understanding the nature and purpose
of customer relationships and
conducting ongoing monitoring.

Proposed Amendments to the AML
Program Rules

FinCEN seeks industry comment as to
whether industry feels that it is
necessary for the language of each AML
program pillar requirement to be

identical across FinCEN’s rules; and,
whether there is a need for FinCEN’s
rules and those of its sister
organizations to be identical,
notwithstanding FinCEN’s belief that
the core pillars are essentially the same
across various industries despite any
differences in legacy regulatory text.
Based on industry feedback, FinCEN
will weigh the benefits of possibly
finalizing the program rules so that
currently existing wording differences
with respect to each pillar may be
reduced.

Effective Date of the Rule

FinCEN seeks comment on whether
the proposed effective date of one year
from the date of the issuance of the final
rule is sufficient to enable financial
institutions to work any necessary
changes into their systems or
procedures in tandem with other
cyclical updates, and thereby enable
financial institutions to reduce
implementation costs.

VI. Regulatory Analysis
A. Executive Orders 13563 and 12866

Executive Orders 13563 and 12866
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

FinCEN has determined that the
primary cost for covered financial
institutions associated with the
proposed rule results from the
requirement that they obtain from their
